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CURRENT EVENTS. 





Tue Bar AssOcIATIONS AND THEIR ORGAN. 
—Our learned and esteemed contemporary, 
the Albany Law Journal, continues its pessi- 
mistic attacks upon the bar associations. 
Not content with recommending a receiver for 
the bar association of its own State, it goes 
out of its way to say some ill-natured things 
concerning the American Bar Association. 
The Albany forgets that the bar associations 
cannot conveniently have more than one or- 
gan, and that the office of organ cannot con- 
veniently go around from one law journal to 
another, like the office of president. We 
suggest, however, as the official organ of all 
the bar associations, whether it would not be 
well to make the Albany their semi-offcial or- 
gan, not because it is really necessary that 
they should have a semi-official organ, nor 
because these ill-natured out-croppings of the 
Albany do them any serious hurt, but because 
it might improve the feelings of a really good 
man. 





Tue Ticket-oF-LEAvVE SystemM.—A bill has 
been introduced in the legislature of Kentucky 
to establish a ticket-of-leave system, in so far 
as to allow certain convicts in the penitenti- 
ary, other than those held for certain aggra- 
vated felonies, to go outside the walls of the 
prison on ticket-of-leave or parole, subject to 
be re-arrested and incarcerated whenever 
they shall violate the law. The idea isa 
humane one, and the principle involved in it 
is, that certain convicts who have not com- 
mitted the more heinous crimes and have be- 
haved well while in the penitentiary, are to be 
allowed by the {commissioners of the sinking 
fund, who are to have power to make rules 
for the government of the penitentiary, to 
go out of the penitentiary and remain out- 
side, subject, of course, to be re-arrested for 
violating the law. The commissioners of the 
sinking fund are empowered to make rules 
and regulations touching the terms on which 
these paroles are to be granted and revoked. 
They are, it seems, to hold the ticket-of-leave 
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man by asort of a string, as bail hold their 
principal, with this saving proviso that the 
ticket-of-leave man is to have full liberty to 
quit the State. This proviso is couched in 
such language as almost to involve an invita- 
tion to him to become a non-resident. 





Tue RESULTS OF THE APPOINTIVE SYSTEM. 
—Those who continually bewail the elective 
system of making judges and who praise the 
appointive system would do well to looka 
little at the workings of the latter method. 
If we may credit the English law journals a 
good many judicial appointments have been 
made of recent years for political reasons. 
The last one is the appointment which has 
been made of a judge to succeed Mr. Justice 
Lopes, of the High Court of Justice, who has 
been promoted to the office of Lord Justice 
of Appeal. Concerning this appointment the 
Law Times says: ‘‘The vacant judgeship 
has at length been filled up by an appoint- 
ment. which commends itself more to the 
party politician than to the lawyer. The new 
judge, as Mr. Grantham, Q. C., never en- 
joyed a large practice; his experience of 
causes such as he will have to deal with at 
once on the Northern Circuit is nothing, and 
he has not been sought after in cases involv- 
ing legal difficulties. He has, however, had 
experience as a chairman of quarter sessions. 
We have had more than one judge of quarter 
session calibre, and he does not always fail 
conspicuously in the Superior Court. But 
no one who knows Mr. Grantham doubts that 
the will make a painstaking and courteous 
judge.’’ 





Law Book MAKING RUN INTO THE GrounD. 
—There is reason to believe that the legal 
profession in America are not as much 
troubled with the multiplicity of indifferent 
law books as are the legal profession in En- 
gland. All sorts of monographs are coming 
out in that country in cloth binding by young 
lawyers, bearing the imprint. of reputable 
publishers. We have just received a curious 
specimen page of one of these, entitled 
‘‘Notes on the Law of Master and Servant, 
with all the authorities, by James Paterson, 
M. A., Barrister-at-Law.’’ We subjoin a 








146 ‘ THE CENTRAL LAW JOURNAL. 


[No. 7. 








portion of this, from which it will be per- 
ceived that the book is, more than any Ameri- 
can law book of which we have knowledge, 
the barest index to points decided. As an 
index, however, it may be worthy of imita- 
tion:— 

Servant of Two Masters.—How far servant 
may be servant of several masters at same time; 
a clerk who sells goods for several may be treated 
as servant of each severally (R. v. Batty, 2 Mood. 
257); traveller for several houses treated as ser- 
vant of each (Tite’s Case, L. & C.29; 30 L. J. 
M. C.142; 8 Cox, 458; 4 L. T. 259; 9 W. R. 554; 
7 Jur. (N. 8S.) 556; R. v. Carr, R. & Ry. 198; R.v. 
Turner, 11 Cox, 551; 22 L. T. 278). 

Servant distinguished from Agent.— An 
agent is usually allowed to do a thing in his own 
way, but a servant is liable to be directed as to de- 
tails (R. v. Walker, D. & B.600; 27L.J.M.C. 
207; 8 Cox, 1); collector or agent to get orders 
and receive money at his own home not a servant 
(R. v. Bowers, 1C. C. R. 41; 35 L. J. M. C. 206; 
14L. T. 671; 14 W. R. 803; 12 Jur. (N. 8.) 550; 
R. v. Negus,2C. C. R. 34; 42 L. J. M. C. 62; 28 
L. T. 646: 21 W. R. 687); clerk allowed to receive 
dock warrants in own name held not a factor but 
a servant (Lamb v. Attenborough, 1 B. & S. 831; 31 
L. J. Q. B. 41: 10 W. R. 211; 8 Jur. (N. 8) 280). 

Servant Distinguished from Bailee.—Drover 
employed to sell a pig at market and bring back 
the price, not a servant but a bailee (R. v. Good- 
body, 8 C. & P. 665); paymaster getting from 
cashier fraudulently more than enough to pay 
men is servant as to that sum (R. v. Cooke, 1C.C. 
R. 295; 40 L. J. M. C. 68; 24 L. T. 108; 19 W. R. 
389; 12 Cox, 10); cabman hiring cab and horse 
paying asum per day, a bailee, not a servant of 
owner (Fowler v. Lock, L. R. 10 C. P. 90; 43 L. J. 
C. P. 394; 31 L. T. 844; 23 W. R. 415); how far 
cabman so hired is at common law, as modified 
by statute, a servant (Powles v. Hider,6 E.& B. 
207; 25 L. J. Q. B. 331; Venables v. Smith, 2 Q. B. 
D. 279; 46 L. J. Q. B. 470; 36 L. T. 509; 25 W.R. 
584: King v. Spurr, 8 Q. B. D. 104; 51 L. J. Q. B. 
105; 45 L. T. 709). 











NOTES OF RECENT DECISIONS. 





Statote. [INTERPRETATION. ] TESTIMONY OF 
A MEMBER OF THE LEGISLATURE NOT ADMISSI- 
BLE AS TO MEANING OF STaTUTE—In the case 
of Bedeau v. The United States,' the 
United States. Court of Claims hold that the 
testimony of one who was a member of Con- 
gress when an act was passed cannot be ad- 
mitted in evidence to show the intention of 


114 Wash. Law. Repr. 56. 





Congress or the meaning of the act. The 
reasoning of the court very clearly justifies 
this ruling. The witness was the Hon. E. B. 
Washburne, and the principal question put to 
him was, ‘‘If you have personal knowledge 
of the object or intention of the enactment of 
the said section of the said act, please state 
the same fully.’’ Richardson, C. J., in giv- 
ing the opinion of the court, very pointedly 
says: ‘‘How Mr. Washburne could possibly 
have ‘personal knowledge of the object or in- 
tention of the enactment’ by both Houses of 
Congress is not easy to comprehend. At 
most he could have only personal knowledge 
of his own object and intention, and that 
would not go far towards showing the object 
and intention of each, or of a majority of the 
several hundred members of the House of 
Representatives, and of the members of the 
Senate in passing the act, and of the Presi- 
dent in approving it, each one of whom must 
be understood to have that object and that 


intention which the languaye, construed by 


the light of surrounding circumstances and 
the public history of the times, indicated.’’ 
The court also refer to the following lan- 
guage of Chief Justice Taney: ‘‘In expound- 
ing this law the judgment of the court cannot 
in any degree be influenced by the construc- 
tion placed upon it by individual members of 
Congress in the debate which took place on its 
passage, nor by the motives or reasons assigned 
by them for supporting or opposing amend- 
ments that were offered. The law as it 
passed is the will of the majority of both 
Houses, and the only mode in which that will 
is spoken is the act itself, and we must gath- 
er their intention from the language they 
used, comparing it, when any ambiguity exists, 
with the laws upon the same subject, and 
looking, if necessary, to the public history of 
the times in which it was passed.’’? The 
learned Chief Justice pertinently adds: ‘‘If 
the opinions of members, publicly expressed 
at the very time when the act is under dis- 
cussion and when opportunity is given te 
other members to controvert them, cannot be 
referred to for the purpose of explaining its 
interpretation, how much more objectionable 
would it be to admit the private opinions of 
individuals to be subsequently given in evi- 


2 Aldrich v. Williams, 3 How. U.S. 24; cited and fol- 
lowed in U. 8. v. Union Pacific R. Co., 91 U. S. 78, and 
11 Court of Claims, 41. 
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_ dence for that purpose. Courts take judi- 


cial notice of some circumstances outside of 
an act which go to show its meaning, and in 
doing so they frequently take a wide range 
of illustration and investigation from public 
records, public documents, general and local 
history, and other matters of such general 
and public notoriety as may he supposed to 
have been in the minds of all the legislators 
when the act was passed, but they never ad- 
mit the opinions and evidence of individual 
witnesses for that purpose.’’? 





TELEGRAPH Company. [Non-DELIVERY OF 
MeEssaGE—WOUNDED FEELINGS AS AN ELEMENT 
or Damaces.|] Non-Dettvery oF MEssaGE 
ConTaIntnG Notice Or FUNERAL OF DECEASED 
Rerative.—In Blakeney v. Western Union 
Telegraph Co., the question recently came 
before the Hon. Azro Dyer, judge of a court 
of Nisi Prius at Evansville, Ind., whether an 
action for damages could be sustained against 
a telegraph company for failing to deliver a 
message by reason of which the person to 
whom it had been directed, had failed of the 
opportunity of attending the funeral of his 
brother. The learned judge held that, while 
a plaintiff might be entitled to recover the 
penalty given by the statute for such non- 
feasance, he could not recover substantial 
damages, because wounded feelings are not 
of themselves a ground for the recovery of 
damages. He therefore sustained a demurrer 
to the complaint, delivering a short written 
opinion, in the course of which he said: 
‘‘By the present action John Blakeney 
charges that the telegraph company was guil- 
ty of negligence in failing to deliver the mes- 
sage, and he asks damages against the com- 
pany in the sum of one thousand dollars for 
his mental distress and wounded feelings oc- 
casioned by this negligence. The question 
presented is whether an action can be main- 
tained for this mental suffering. It is the 
that telegraph companies are liable for spe- 
cial damages occasioned by their negligence. 


3 The Slaughter-House Cases, 16 Wall. 37; Blake v. 
National Banks, 23 Wall. 317; Brown v. Piper, 91 U. S. 
42; Blake v. United States, 103 U. S. 285; Wilson v. 
Spalding, 19 Fed. Rep. 304; State v. New Orleans Pa- 
cifie R. R., 30 La. Ann. 980; People v. Stevens, 71 N.Y. 
527; Fisher v. United States, 15 Ct. Cls. 823; Fendall v. 
United States, 16 Ct. Cls. 121. 





Special damages are such as result not neces- 
sarily, but naturally and approximately. 
And the question remains whether mental 
suffering comes within the statutory rule. In 
many actions at law distress of mind becomes 
an important factor in estimating damages. 
Such damages enter into the recovery, when 
the plaintiff has sustained, by the negligence 
or wilful act of another, some corporal or 
personal injury ; but mental suffering alone, 
tnconnected with any other injury to the per- 
son, will not support an action. No case can 
be found where a person has been allowed to 
recover damages for a shock, injury or out- 
rage to the feelings, unaccompanied by an in- 
jury to the person. A different doctrine 
would lead to. absurd and curious litigation. 
Take, for example, a railroad collision; it is 
proper that every passenger on the train who 
is personally injured should recover for the 
negligence, but shall every one who was 
frightened by the collision, maintain an ac- 
tion against the company ?* In a proper case 
the sender of a message may recover the 
statutory penalty of one hundred dollars for 
negligence on the part of the telegraph com- 
pany, but the statute does not authorize the 
receiver of the message to recover this pen- 
alty.”’ 





Carriers oF Goops. [Common CarrreR— 
NEGLIGENCE. |] — Rampway Company TRans- 
PORTING A Crrcus not A Common CARRIER 
AND MAY STIPULATE AGAINST LIABILITY FOR 
NEGLIGENCE OF ITs SERVANTS.—The case of 
Coup v. Wabash, etc. R. Co.,° is a little old, 
having been decided by the Supreme Court of 
Michigan on January 28th, 1885; but it is, 
perhaps, sufficiently novel to deserve even a 
late notice. The court held that a railway 
company that contracts with a circus propri- 
etor as a hirer, and not as a common carrier, 
to furnish men and motive power to transport 
his circus in special cars owned by him, said 
cars to be operated under the management, 
direction, orders, and control of the said pro- 
prietor, or his agent, and by means of said 
employees as his agents, but to run according 
to the rules, regulations, and time tables of 


43 Sutherland on Damages, 715; Russel v. Western 
Union Telegraph Co., 18 Rep. 206. 
522 N. W. Repr. 215. 
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the company, from a point designated to cer™ 
tain other points, at greatly reduced rates, 
with the privilege of stopping at places and 
times stated to give exhibitions, is not liable 
as a common carrier, and may stipulate for 
exemption from responsibility for damages 
caused by the negligence of its servants while 
in this special employment. In giving the 
opinion of the court, Campbell, J., said: It 
cannot be claimed on any legal principle that 
plaintiff could, as a matter of right, call up- 
on defendant to move his trains under such 
circumstances and on such conditions; and 
if he could not, then he could only do so on 
such terms as defendant saw fit to accept. It 
was perfectly legal and proper, for the greatly 
reduced price, and with the risks and trouble 
arising out of moving peculiar dars and pe- 
culiar contents on special excursions and stop- 
pages, to stipulate for exemption from respon- 
sibility for consequences which might follow 
from carelessness of their servants while in 
this special employment. How far, in the 
absence of contract, they would be liable in 
such a mixed employment, where plaintiff’s 
men, as well as their own, had duties to per- 
form connected with the movement and ar- 
rangement of the business, we need not con- 
sider. It is a misnomer to speak of such an 
arrangement as an agreement for carriage at 
all. It is substantially similar to the business 
of towing vessels, which had never been 
treated as carriage. It is, although on a 
a larger scale, analogous to the business of 
furnishing horses and drivers to private car- 
riages. Whatever may be the liability to 
third persons who are injured by carriages or 
trains, the carriage owner cannot hold the 
persons he employs to draw his vehicles as 
carriers. We had before us a case somewhat 
resembling this in more or less of its features 
in Mann vy. White River Log & Booming Co.,® 
where it was sought to make a carrier’s lia- 
bility attach to log-driving, which we held was 
not permissible. All of these special under- 
takings have peculiar features of their own, 
but they cannot be brought within the range 
of common carriage. It is, therefore, need- 
less to discuss the other questions in the case, 
which involve several rulings open to criti- 
cism. We think the defendant was not liable 
in the action, and it should have been taken 


6 46 Mich. 38; 8. C.,8 N. W. Rep. 550. 





from the jury and a verdict ordered of no 
cause of action. This decision can only be 
supported on principle on the ground that the 
contract was not a contract under which the 
railroad company undertook to do anything 
beyond furnishing to the plaintiff certain 
rolling stock andmen to operate the same 
to be managed at his own risk. If a 
man undertakes to do anything, whether by 
himself or by another, for a consideration, 
however small, it is absurd to say that a stip- 
ulation in the undertaking exempting him 
from liability for not doing it, or from doing 
it negligently, is good; it is repugnant to the 
main purpose of the contract, and is like the 
clause in a deed which grants an estate in fee 
and then says that the grantee shall not have 
the power of alienation; and inthis regard 
it can make no difference whether the service 
which he undertakes to perform is that of a 
common carrier or not. It is not doubted, 
however, that it is competent fora railway 
company, in a contract for such a special and 
peculiar undertaking as the transportation of 
a circus, to agree with the proprietor that it 
will do no more than hire to the proprietor 
certain rolling stock and certain men for the 
time being, both to be under the control of 
the proprietor, except so far as it may be ne- 
cessary for the defendant to control them in 
keeping open its railway for the safe running of 
other trains. In such a case the railway em- 
ployees so hired to the circus proprietor would 
cease for the time being to be servants of the 
railway company, and would become, pro hac 
vice, the servants of the circus proprietor. 
In that light and construing the contract in 
that way, the decision of the Michigan court 
can be upheld, and upon no other ground. 








MUNICIPAL AND QUASI - MUNICIPAL 
CONTRACTS. 


Some of the most interesting and intricate 
questions in the domain of modern law have 
arisen out of the contracts of municipal and 
quasi-municipal bodies. An abstract of the 
decisions on the subject, cannot, therefore, 
fail to be useful to the practitioner. 

Contracts of Strictly Municipal Corporations. 
—A municipal corporation, unless in some way 
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restrained by charter,’ has the same general 
powers with other corporations to make con- 
tracts in furtherance of the corporate ob- 
jects.” In the ordinary course of its govern- 
ment, it may make promissory notes, bonds, 
guarantees, and all other agreements neces- 
sary for the proper financial management of 
its affairs ;° and under a general authority to 
make contracts necessary for its welfare, it 
may contract for roads and bridges; for 
water-works;° for the grading of streets; ° 
for the repair of engine-houses,’ or for the 
erection of a city ‘‘breakwater’’ for protec- 
tion against lake waters ;* and so it may offer 
rewards for the detection of offenders; or 
may legally indemnify an officer, acting in 
good faith, fora loss incurred" in the dis- 
charge of his official duty." And the repeal 
of a municipal charter does not impair the 
validity of contracts made under its provi- 
sions.” 

Scope of such Contracts and Mode of Mak- 
ing them.—If the mode of contracting by a 
municipal corporation is prescribed, that 
mode must be pursued; but if no mode is 
prescribed, valid contracts within the scope 
of the corporate powers may be made, in the 
same manner as like contracts of natural per- 
sons; and the contract need not be under 


1 See cases cited in next note. 

2 Bateman v. Mayer, etc.,3 Hurl. & N. 322; Goodrich 
v. Detroit, 12 Mich. 279; Albright v. Town Council, 9 
Rich. (S. C.) 399; Douglas v. Virginia City,5 Nev. 147; 
Williamsport v. Commonwealth, 84 Pa. St. 487. See 
Boone Corp., § 289. 

3 McPherson y. Foster, 43 Iowa, 48; s.c.,22 Am. 
Rep. 215; Galena v. Commonwealth, 48 Ill. 423; Mem- 
phis v. Brown, 6 West. Jur. 495. 

4 Royalton v. Turnpike Co., 14 Vt. 311. 

5 Rome v. Cabot, 28 Ga. 50. And see Wells v. Atlan- 
ta, 43 Id. 67; Hall v. Houghton, 8 Mich. 457; McKnight 
v. New Orleans, 24 La. Ann. 412. 

6 Sturtevant v. City of Alton, 3 McLean, 393. 
subdivision on Ratification of Contracts. 

7 Robinson vy. St. Louis, 28 Mo. 488. 

8 Miller v. Milwaukee, 14 Wis. 642. 

9 Borough of York v. Forscht, 23 Pa. St. 391. 

10 State v. Hammonton, 38 N. J. L. 480; s.c., 20 Am. 
Rep. 404; Gregory v. Bridgeport, 41 Conn. 76; s. c., 
19 Am. Rep. 485. 

1 Boone Corp., § 289. 

12 Meyer v. Porter, 1 West Coast Rep. 874; Sup. Ct. 
Cal., Feb. 13, 1884. Contracts for public work; pay- 
ments under charter: McGee v. San Jose, 6 West Coast 
Rep. 630; Sup. Ct. Cal., May 28, 1885. But see same 
case in Bank, 8 West Coast Rep. 210. 

13 Trustees, etc. v. Cherry, 8 Ohio St. 564; Terre 
Haute v. Lake, 43 Ind. 480; Bladen v. Philadelphia, 60 
Pa. St. 464; Baltimore v. Reynolds, 20 Md.1; Pimen- 
tal v. San Francisco, 21 Cal. 351. 

14 City of Selma v. Mullen, 46 Ala. 411; Burrill v. 


See 





seal, or in writing, unless expressly so re- 
quired ; though where a statute, such as the 
statute of frauds, requires a writing ‘‘signed’’ 
by the parties, an ordinance," resolution, or 
vote accepting a proposal is not a compliance 
therewith,” since it is not a signature.'* But 
when the charter of a municipal corporation 
requires it to do a certain act by resolution, it 
may do the same by ordinance.” A munici- 
pal corporation has no power to make a con- 
tract, the effect of which would be to limit or 
embarrass its legislative powers and duties ; 7 
and its officers or agents cannot bind it by a 
contract made in violation of law;” or be- 
yond the scope of its corporate powers,” al- 
though the corporate seal is attached there- 
to.“ A contract entered into with a munici- 
pality, which provides for a certain mode of 
payment by the city, cannot be changed by 
subsequent legislation, so as to authorize a 
performance different from that prescribed 
in the contract.” 

Ratification of Contracts.—The law appears 
to be well settled, that when the mode of pro- 
ceeding in respect to municipal transactions, 
such as the awarding and making of contracts 
for grading public streets, is prescribed by 


Boston, 2 Cliff. 590. And see Indianola vy. Jones, 29 
Iowa, 282; Booth v. Shreveport, 29 La. Ann. 581. 

15 Selma v. Mullen, just cited; Alton v. Mulledy, 21 
Ill. 76; Wade v. Newbern, 77 N. C. 460. 

16 City ordinances affecting street railroads discussed: 
12 Cent. L. J. 56. 

17 Wade v. Newbern, last cited. And compare Peo- 
ple v. San Francisco, 27 Cal. 655; Argus Co. v. Mayor, 
ete., 7 Lans. 264; 8s. c., 55 N. Y. 495; Commonwealth v. 
Marshall, 69 Pa. St. 328; Moore v. Mayor, etc,4 Hun, 
545. 

18 Boone Corp., § 289. 

19 Los Angeles v. Waldron, 3 West Coast Rep. 42; 
Sup. Ct. Cal., May 27, 1884. 

20 New York, etc. R. R. Co. v. Mayor, 1 Net. (N. Y.) 
562; Thomas Vv. Richmond, 12 Wall. 349; Goszler v. 
Corp. of Georgetown, 6 Wheat. 593; Louisville City 
R. R. Co. v. Louisville,8 Bush. (Ky.) 415; Gale v. 
Kalamazoo, 23 Mich. 344; Jackson v. Bowman, 39 Miss. 
671. 

21 Fox v. New Orleans, 12 La. Ann. 154; and see Chi- 
cago v. Rumpff, 45 Ill. 90. 

2 Perry v. Superior Court, 23 Wis. 64; Norton v. 
Mansfield, i6 Mass. 48; Frost v. Belmont, 6 Allen, 182. 

23 Marsh v. Fulton County, 10 Wall. 676; Leaven- 
worth v. Rankin, 2 Kan. 357; Wallace v. San Jose, 29 
Cal. 180; Branham y. San Jose, 24 Id. 585; State v. 
Kirkley, 29 Md. 8. And compare Brown v. Mayor, 
ete., 63 N. Y. 239. See Boone Corp., § 289, notes 12 to 
15, for basis of paragraph. 

24 McGee v. City of San Jose, 8 West Coast Rep. 210; 
Sup. Ct. Cal., Nov. 25, 1885. And payments made in 
conformity with such subsequent legislation, will not 
bind the contractor. Ibid. Citing Goodale v. Fennell 
27 Ohio St. 426. 
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law, or in the charter of a-municipal corpora- 
tion, such mode must be strictly pursued by 
the corporation, or no liability is thereby in- 
curred.” And the party dealing with a mu- 
nicipal body is bound to see to it that all 
mandatory provisions of the law are complied 
with; and if he neglects such precaution he 
becomes a mere volunteer, and must suffer 
the consequences.” A contract not ultra 
vires may be ratified; and the ratification, 
when properly made, is said to be equivalent 
to previous authority to make it, and operates 
to validate it from the time of its execution.” 

But the ratification of an invalid contract, 
where an express contract is necessary to 
bind a municipal corporation in the first in- 
stance, and when the contract is required to 
be made in a specified manner, requires the 
observance of the same formalities and pro- 
visions necessary to be complied with in the 
making of a valid contract.” And a contract 
for grading a street which is invalid, because 
the formal proceedings failed to show that 
the yeas and nays were called and recorded, 
and that a majority of the whole number of 
the trustees voted for the resolution awarding 
the contract, as required by the statute, is 
not ratified by the payment by the municipal- 
ity for a portion of the work done under the 
contract.” 

Contracts of Counties. — Counties have 
enough of the attributes of corporations to 
enable them to contract.” Contracts on be- 
half of counties, within the scope of their 
powers, may be made by their officers or 
agents, as is allowed by law in the case of 
other corporations ;*! and may be in writing 


2% Town of Durango y. Pennington, 6 West Coast 
Rep. 510; Sup. Ct. Colo., April 7, 1885. See preceding 
subdivision. 

% Zottman v. San Francisco, 20 Cal. 96; Brady v. 
Mayor, 20 N. Y, 312; Murphy v. City of Louisville, 9 
Bush. (Ky.) 189; Steckert v. City of East Saginaw, 22 
Mich. 104. 

27 Town of Durango v. Pennington, 6 West Coast 
Rep. 510. 

28 McCracken v. City of San Francisco, 16 Cal. 623; 
Zottman v. San Francisco, 20 Id. 96; People v. Swift, 
31 Id. 28. 

29 Town of Durango v. Pennington, 6 West Coast 
Rep. 510. Distinguishing as to nature of statutory 
provisions, Zottman v. San Francisco, 20 Cal. 96; Bra- 
dy v. The Mayor, 20 N. Y. 316; McDonald v. Mayor, 68 
Id. 25. 

% Louisville & Nashville R. R. Co. v. Davidson, 1 
Sneed (Tenn.) 687. The county and not the county 
board, is the party to the contract: Ibid. 

31 Montgomery County, 45 Ala. 237; Ellis v. Washoe 





or by parol,” according to their nature.* 
Thus the county may become liable for its 
value upon a use of property furnished pur- 
suant to any oral orders. And an offer of 
bounty evidenced by an order or resolution, 
entered upon the records of the county board, 
and accepted by enlistment according to the 
conditions of the order, does not constitute a 
contract in writing within the statute of lim- 
itations, but is a parol contract upon which 
action must be brought within six years.” 


Contracts made by county commissioners 
at any other place than the county, are some- 
times held void under the construction given 
to local statutes ;* and the statutory notice is 
essential to the validity of a contract for 
county printing.” 

The publication of the delinquent list of a 
county is part of the county printing required 
to be published by the tax collector, and is 
included in a contract by the board of super- 
visurs for the publication of all notices that 
are required to be published by any county or 
township officer that may be ordered by the 
board.** 

Action of County Boards.—As a general 
rule, county commissioners or supervisors can 
contract on behalf of the county only by an 
official act of the board as such, when in ses- 
sion according to law ;* though an offer pre- 
viously made, as of a reward for the recov- 
ery of money stolen from the county,” may 


County, 7 Nev. 291; Cousins etc. v. Rhoades, 26 Ohio 
St. 411; Babcock v. Goodrich, 47 Cal. 488; Hopkins v. 
Clayton County, 32 Iowa, 15. 

82 Ring v. Johnson County, 6 Iowa, 265; Montgom- 
ery County v. Barber, 45 Ala. 237. 

33 Boone Corp. § 317. 

% Crump v. Supervisors etc., 52 Miss. 107; Boone 
Corp. 317. Compare Richard v. Warren County, 31 
Iowa, 381. 

% Marion County Commr’s v. Shipley, 77 Ind. 553, 
overruling Sithin vy. Shelby County Comm’rs, 66 Ind. 
109. 

36 Merrick County Comm’rs v. Batty, 10 Neb. 176. 

37 Maxwell v. Stanislaus County Supervisors, 53 Cal. 
389. 
38 Times Pub. Co. v. Alameda County, 1 West Coast 
Rep. 482; Sup. Ct. Cal., Jan. 23, 1884. Since reported, 
64 Cal. 469. 

39 Potts v. Henderson, 2 Ind. 327; Comm’rs ete. vy. 
Ross, 46 Id. 404; McCabe v. Comm’rs etc., Id. 380; Rice 
v. Plymouth County, 43 Iowa, 186; Crump v. Super- 
visors, etc., 52 Miss. 107. 

40 The board may make such an offer, according to 
Hawk v. Marion County, 48 Iowa, 472. Compare, 
however, State v. Freeholders, etc., 37 N. J. L., 254; 
and see to the contrary, as to reward for arrest of a 
person charged with crime. Hight v. Monroe Coun- 
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be ratifled by the board at a legal session,* 
and the county thus rendered liable.” <A 
provision in an act further to prescribe the 
duties of county commissioners, which de- 
clares it to be essential to the validity of a 
contract entered into by them, that it shall 
be entered in the minutes of their proceed- 
ings by the auditor, is intended for the pro- 
tection of the county from liability on such 
contract, unless evidenced or authenticated 
in the mode prescribed.” But where such 
contract has been fully performed on the 
part of the county, the other party cannot 
resist performance on his part, on the ground 
that it was not so entered.* 


Validity of County Contracts.—Among con- 
tracts of counties sustained by the courts 
have been those concerning the grading and 
improving of public roads,® the construction 
of the county jail,“ and the furnishing of the 
same, the purchase or renting of premises 
for county uses,“® the management of 
bridges,” and the sale of railroad shares,” 
owned by the county.*' But county authori- 
ties have no power to contract for boring oii 
wells, or sinking coal shafts ;* nor, in the ab- 
sence of unusual powers of administration, 
to issue negotiable securities, payable in 
future, freed from equities in the hands of 

bona fide holders ;* nor to appropriate county 


ty, 68 Ind. 675; Ripley County v. Ward, 69 Id. 441; 
Grant Connty Comm’rs v. Bradford, 72 Id. 445. 

41 See Mitchell v. Comm’rs etc., 18 Kan. 188; Clarke 
v. Lyon County, 7 Nev. 75; Talbot v. Parish of Iber- 
ville, 24 La. Ann. 135; Hawk v. Marion County, 48 
Iowa, 372. 


# Boone Corp. § 317. 
43 Athens County Comm’rs v. Baltimore Shore Line 


R. R. Co., 37 Ohio St. 205. 

4 Athens County Comm’rs vy. Baltimore Short Line 
R. R. Co., 87 Ohio St. 205, accepting performance by 
the commissioners, such party, who has agreed to pay 
them for land used, is estopped from raising the ques- 
tion: Ibid. 

45 Long v. Boone County, 32 Iowa 181. 

4 See Babcock v. Goodrich, 47 Cal. 488. 

47 Schenck vy. Mayor, etc., 67 N. Y. 44; and see Peo- 
ple v. Supervisors, etc., 30 How. Pr. 173; Mitchell v. 
Comm’rs, etc., 18 Kans. 188. 

#8 See Holten v. Lake county, 55 Ind. 194; Gardner 
v. Dakota County, 21 Minn. 33; Comm?’.s, etc., v. Bar- 
nett, 14 Kans. 627. 

49 Broomall’s Appeal, 75 Pa. St. 153. 

Shannon v. O’Boyle, 51 Ind. 565, compare Andrews 
v. Pratt, 44 Cal. 309. 

51 See Boone Corp., § 317. 

52 Burnett v. Abbott, 51 Ind. 254. 

58 Police Jury v. Britton, 15 Wall. 566; Flagg v. Par- 
ish of St. Charles, 27 La. Ann. 319; Sterling v. Parish, 
etc., 26 Id. 59; Capmartin v. Police Jury, 23 Id. 199. 





funds for any purpose not authorized by the 
State legislature,™ either expressly or by im- 
plication.” But commissioners have a right, 
prima facie, to purchase land for a home for 
the county poor.” So a board of supervisors 
has power, to retain the district attorney of 
the county to attend toa case in which the 
county is interested, but which is to be tried 
in another county after his term of office 
should have expired. Such contract is not, in 
effect, for an increase of the district attorney’s 
salary, and is not void because made with the 
district attorney during his term of office.” 

Liability of Counties upon Contracts.—A 
contract entered into by a board of super- 
visers, for and on behalf of the county, and 
signed by the chairman of the board, is the 
contract of the county ;* but the making of 
an allowance by county commissioners, either 
in full or partial payment of a claim presented 
to them, does not of itself amount to a ratifi- 
cation of a contract executed by a county 
officer without authority, but there must be 
proof that the commissioners knew of the 
existence and nature of the contract.” Bonds 
or notes issued by the police jury of a parish 
in Louisiana, which corresponds with a county 
board elsewhere, without any authority of law, 
are of no binding force or effect against the 
parish ; but which as a general rule a parish 
cannot, through its police jury or otherwise, 
contract a debt or incur an obligation binding 
upon it, without at the same time providing 
the means of paying such debt, yet it is 


+4 Harney v. Indianapolis, etc., R. R. Co., 32 Ind. 
244; and see Hooper v. Ely, 46 Mo. 505; Rothrock v. 
Carr, 55 Ind. 334; Warren County, etc., v. Barr, Id. 30; 
Railroad Co. v. Blanchard, 54 Ill. 240; Jennifer v. 
Comm’rs, ete., 2 Disn. (Ohio) 89; Wells v. Supervisors, 
102 U, S. 625. 

55 Boone Corp., § 317, county subscriptions to rail- 
roads and bonds in aid: See Abstracts of Recent Deci- 
sions, 13 Cent. L. J. 278, 296, 297. 

5 Holton v. Lake County, 55 Ind. 194, as cited Boone 
Corp., § 317, note 11. Compare Stewart v. Otoe 
County, 2 Neb. 177; Thayer v. McGee, 20 Mich. 195; 
Supervisors, etc., v. Garrell, 20 Gratt. (Va.) 484. 

57 Jones v. Morgan, 7 West Coast Rep. 271; Sup. Ct. 
Cal., Aug. 18, 1885. Reviewing various cases. 

538 Babcock v. Goodrich, 47 Cal. 488. 

59 Clarke v. Lyon County, 7 Nev. 75. As to liability 
of county upon contracts made by a recruiting agent 
and his assistants, see Hall v. Lauderdale, 46 N. Y. 70; 
and upon requirement that contract shall be awarded 
to the lowest bidder, see State v. Hamilton County, 20 
Ohio St. 425. 

® Breaux v. Iberville Parish, 23 La. Ann. 232; 
Marionneaux v. Police Jury, Id. 251; and see Cap- 
martin v. Police Jury, Id. 190. 
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otherwise as to contracts for the aid of 
special counsel when the parish is involved in 
heavy litigation.*' The acceptance and occu- 
pancy of a public building by a county will 
not enable the contractor to recover from the 
county for extra services an amount in excess 
of that authorized.” 

Contracts of School District.- -A school dis- 
trict is a public territorial corporation, re- 
quired by statute to establish and maintain 
necessary schools within its limits ;* and such 
bodies are deemed quasi corporations, having 
the powers expressly granted to them, and 
such implied powers as are necessary to en- 
able them to perform their duties, and no 
more. <A board of school directors may 
ratify a contract informally entered into, so 
as to render it valid, if it be one they had 
power to make in the first instance ;* but 
not if it be a contract which they could not 
lawfully have made ;" and contracts by the 
board of directors on behalf of the district, 
for the purchase of libraries and apparatus,® 
or of a musical instrument,” to be paid for 
out of any unappropriated funds of the dis- 
trict, have been sustained.”. When a con- 
tract signed by defendants had the recital, 
‘‘we promise to pay,’’ and the signature de- 
scribed them respectively as ‘‘president 
school board’’ and ‘‘secretary school board,”’’ 
but without naming any school district, it has 
been held that they were personally liable, and 
could not show intention by parol evidence.” 


61 Talbott v. Parish of Iberville, 24 La. Ann. 135; 
Rills v. Parish of Iberville, Id. 146. 

® Reichard v. Warren County, 31 Iowa. 381. 

6 Gilman v. Bassett, 33 Conn. 298; and see Whit- 
more v. Hogan, 22 Me. 564; Williams v. Franklin 
Township, etc., 26 Ind. 310; People v. Trustees, etc., 
78 Ill. 1386; Farnum’s Petition, 51 N. H. 376. 

64 Inhabitants, etc., v. Wood, 13 Mass. 193; Harris v. 
School District, 8 Fost. (N. H.) 58; Beach v. Leahy, 11 
Kans. 23; Burgess v. Pue, 2 Gill. (Md.) 254: and com- 
pare Winspear v. Holman, 37 Iowa 542; School Dis- 
trict v. Gage, 39 Mich. 484; 33 Am. Rep. 421. 

6 Boone Corp., § 322. 

6 Stevenson v. Township, 35 Iowa 462; and compare 
Davis v. School District, 44 N. H. 398; School District 
v. tna Ins. Co., 62 Me. 330. 

6&7 Wells v. People, 71 Ll. 532; Board of Education v. 
Thompson, 33 Ohio St. 321. But compare Scott v. 
School District, 46 Vt. 452; Cook v. North McGregor, 
40 Iowa 444. 

6 Clark v. School Directors, 78 Ill. 474. 

® Bellmeyer v. Independant District, 44 Iowa 564. 

70 Boone Corp., § 323, and compare School Dist. v. 
Stough, 4 Neb. 357. 

71 Wing v. Glick, 56 Iowa 479. 








VENDOR AND PURCHASER — DAM- 
AGES FOR NON-FULFILLMENT OF 
CONTRACT. 


I. Vendor’s Refusal.— The rule is well 
established, that where the vendor has title, 
and for any reason refuses to convey it, as 
required by the terms of the agreement, he 
shall respond in damages, and make good to 
the purchaser whatever he may have lost by 
reason of the breach.! So far as money can 
do it the vendee must be placed in the same 
situation, with respect to damages, as if the 
contract had been specifically performed,’ and 
the measure of such damages will ordinarily 
be the difference between the contract price 
and the value of the property at the time of 
the breach.® This has always been regarded 
as the true measure of damages in actions for 
the future delivery of marketable commodi- 
ties, and it makes no difference, in principle, 
whether the contract be for the sale of real 
or personal property.‘ In both cases the 
vendee is entitled to have the thing agreed 
for, at the contract price, and to sell it him- 
self at its increased value, and if it be with- 
held the vendor should make good to him the 
difference.° 

It would seem, however, that where a ven- 
dor contracts to sell and convey, in good 
faith, believing that he has a good title, and 
afterwards discovers his title is defective, 
and, for that reason, without any fraud on 
his part, refuses or is unable to fulfill his 
contract, he.is only liable for nominal dam- 
ages on account of such breach.® But this 
rule, wherever it has been invoked asa rule, 
has never been favorably regarded by the 
courts, and seems to have been productive of 


1 Pumpelly v. Phelps, 40 N. Y. 59; Doricourt v. La- 
croix, 29 La. Ann. 286. 

2 Chartier v. Marshall, 56 N. H. 478. 

3 Hopkins v. Lee, 6 Wheat. (U.S.) 109; Doherty v. 
Dolan, 65 Me. 87; Burr v. Todd, 41 Pa. St. 206; Clagett 


v. Easterday, 42 Md. 617; Allen v. Atkinson, 21 Mich. 


251. But see Ewing v. Thompson, 66 Pa. St. 382. 

4 Hopkins v. Lee, 6 Wheat. (U. S.) 109; Magraff v. 
Muir, 57 N. Y. 155. . 

5 Hopkins v. Lee, 6 Wheat. (U. S.) 109; Drake v. 
Baker, 34 N. J. L. 358; Lawrence v. Chase, 54 Me. 194; 
Boardman v. Keller, 21 Vt. 84; Kirkpatrick v. Down- 
ing, 58 Me. 32; Barnham vy. Nichols, 3 R. I. 187; Wells 
v. Aberthany, 5 Conn. 222; Plummer v. Rigdon, 78 Ill. 
222; Gibbs v. Jemison, 12 Ala. $20. 

6 Baldwin v. Munn, 2 Wend. (N. Y.) 399; Pumpelly 
v. Phelps, 40 N. Y. 59; Cockraft v. R. R. Co., 69,.N. Y. 
201; Hammond v. Hannon, 21 Mich. 374. 
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a great diversity of opinion as to the grounds 
upon which it is based.’ It has been rejected 
by the Supreme Court of the United States,® 
and in States where it obtains is strictly lim- 
ited to those cases coming wholly and exactly 
within it.’ 

But where the vendor contracts to sell lands 
which he knows, at the time, he has not the 
power to sell or convey, he must abide by his 
contract, and should be held to make good to 
the vendee any loss he may sustain by reason 
of its violation; nor is it any excuse for the 
vendor,in such a case, that he may have acted 
in good faith and fully believed, when he en- 
tered into the contract, that he should be able 
to procure a good title for his purchaser." 
So, too, if subsequent to the making of the 
contract, the vendor conveys the property to 
another, thereby depriving himself of the 
ability to perform specifically, the purchaser 
is entitled to damages for the loss of his bar- 
gain, the measure of which would be the 
same as in case of refusal, and the price for 
which the property has been sold is prima 
facie evidence of its market value.” 

II. Vendees Refusal.—There are cases, 
both in England and the United States, where 
the vendor, having offered to perform, has 
been permitted to recover as damages, the 
whole purchase price. The unjustness of 
such a measure, however, is apparent on its 
face, for it gives the vendor his land as well 
as its value, and it is not now regarded as the 
correct rule in either country. Indeed actions 
against the vendee by the vendor, for refusal 
to complete the contract, are not distinguish- 
able, in legal effect, from actions for not ac- 


7 The rule seems to have been sustained in England, 
upon the ground of an implied understanding of the 
parties, who were presumed to have in contemplation 
the difficulties attendant upon the conveyance. See 
Flureau v. Thornhill, 2 W. Bl. 1078; Bain v. Fother- 
gill, L. R. 7 Eng. & Ir. App. 158. In this country the 
rule is said to be based upon the analogy between this 
class of cases and actions for breach of covenant of 
warranty of title. See cases cited in preceding note. 

8 Hopkins vy. Lee, 6 Wheat. 109. 

* Pumpelly v. Phelps, 40 N. Y. 59. 

10 In the leading English case of Bain v. Fothergill, 
L. R.7 H. L. 158, a somewhat different rule is an- 
nounced, and the vendee is restrictedto such damages 
as he may have incurred by his expenses in an action 
for breach of contract, and can only obtain other dam- 
ages by an action for deceit. 

11 Bush v. Cole, 28 N. Y. 261; Hill v. Hobart, 16 Me. 
164; Lewis v. Lee, 15 Ind. 499; Bitner v. Brough, 11 
Pa. St. 127. But see Sawyer v. Warner, 36 Iowa, 333. 

12 Springer v. Berry, 47 Me. 330; Gardner vy. Arm- 
strong, 31 Mo. 535. 





cepting goods or merchandise, and are gov- 
erned mainly by the same rules. The ven- 
dor has a right to the fruits of his bargain, 
and is entitled to compensation for any dam- 
age he may suffer. Hence, if the vendee re- 
fuses to receive the deed or pay for the land, 
the question is; to what extent has the ven- 
dor been damaged by the diminution of the 
value of the land or the loss of the purchase 
money, in consequence of such refusal or 
non-performance? If the vendor subsequent 


. to the breach had again sold the land, and 


for a lower sum, he would be entitled to re 
cover as damages the difference between the 
price contracted for, and that which he ulti- 
mately received ; or, if the property still re- 
mained in his possession, but had suffered a 
diminution in value, the measure of his dam- 
ages would be the difference between the 
agreed price and its real value at the time the 
contract was broken.'* But if, on the con- 
trary, the land had enhanced in value, and at 
the time of the breach such value exceeded 
the purchase price as agreed, nominal dam- 
ages only could be recovered.” If after a 
partial performance the vendee repudiates 
the agreement, the foregoing rule would still 
be applicable, or the vendor might recover the 
full value of the land, but in either case the 
value of the partial performance must be de- 
ducted therefrom, and in like manner, where 
the vendee has entered into possession, and 
the vendor has tendered a deed, the measure 
of damages is the amount of the purchase 
price provided by the contract, together with 
interest from the time of the breach.” In 
this event the action partakes somewhat of the 
nature of the equitable action for specific 
performance. 

It is incumbent on the vendor, in an action 
for damages for breach of contract, to show 
that he has been ready and willing, or has 
offered to perform on his part,’ or that the 
vendee has done some act which dispenses 
with performance, and it will be a sufficient 


13 Adams v. MeMillan, 7 Port. (Ala.) 73. 

14 Gilbert v. Cherry, 57 Ga. 128; Griswold v. Sabin, 
51 N. H. 167; Porter v. Travis, 40 Ind. 556; Old Colony 
R. R. v. Evans, 6 Gray, (Mass.) 25. 

15 Evrit v. Bancroft, 22 Ohio St. 172. 

16 Day v. R. R. Co., 51 N. Y. 583; Curtis v. Aspinwall, 
114 Mass. 187. 

17 Curran v. Rogers, 35 Mich. 221; Garrard vy. Dollar, 
4 Jones, (N. C.) L. 175. 

18 Burnham vy. Roberts, 70 Il. 19. 
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performance, or offer of performance on his 
part, to enable him to maintain the action, 
that he has tendered to the vendee a sufficient 
deed.” 

In the assessment of damages, where the 
contract price does not. form the standard, 
the actual cash value of the land must be 
taken, and not its value for a particular pur- 
pose, or upon a sale upon credit,” and if the 
vendor has resold the land, and no fraud is 
shown, the price for which he sold it would 
be prima facie evidence of its value at the 
time of the breach. But while this is always 
received in evidence in suits by either party, 
it does not preclude the introduction of other 
testimony tending to show a different value.” 

Chicago, Ill. Gro. W. WaARVELLE. 


19 Harker v. Cochrane, 36 Iowa, 390. 

2 Lewis v. Lee, 15 Ind. 499. 

21 Adams v. MeMillan, 7 Port. (Ala.) 73. The value 
of the premises may be shown by proof of the value of 
adjoining lands, although of a different quality, leav- 
ing the jury to determine the difference. White v. 
Herman, 51 Ill. 243. 








INJUNCTION TO RESTRAIN THE PLEAD- 
ING OF THE STATUTE OF LIMITATIONS 
IN AN ACTION AT LAW. 





LAMB V. RYAN.* 





New Jersey Court of Chancery, May Term, 1885. 


INJUNCTION. [Statute of Limitations.] Injunction 
to restrain the Pleading of the Statute of Limitations 
in an Action at Law.—Circumstances under which an 
injunction will be granted by a Court of Chancery to 
restrain the defendants in an action at law from set- 
ting up the defence of the statute of limitations. 


Bill for relief. On general demurrer. 

Mr. R. V. Lindabury, for demurrants; Mr. W. C. 
Spencer, and Mr. G. Collins, for complainant. 

Runyon, CHANCELLOR. 

This is a bill for an injunction to restrain the 
defendants from pleading the statute of limita- 
tions in a suit’brought by the complainant against 
them as the heirs and devisees of John Ryan, de- 
ceased, to recover certain damages. Ryan and 
one William Kelly were the executors of John 
Keighry, deceased. As such, they sold at auction 
to the complainant, on the 15th of October, 1874, 
certain land in the city of Elizabeth for $3,900 
free of all encumbrances, except a mortgage of 
$600 then upon the premises. ‘They required her 
to pay at the sale, and she did pay accordingly, 
ten per centum of the amount of her bid. The 
balance was to be paid thirty days thereafter, on 


*S. C., 40 N. J. Eq. 67. 





the delivery of the deed, which was to be deliv- 
ered at that time. At the time so appointed, No- 
vember 14th, 1874, she attended at the place des- 
ignated for the purpose to receive the deed, and 
then and there demanded the deed, tendering the 
balance of the purchase-money ; but the executors 
refused to deliver the deed, alleging that they 
could not give her aclear title, because of the 
existence of unpaid municipal assessments upon 
the property, and the fact that the widow of their 
testator had neither joined them in the deed, nor 
released her right of dower in the premises. They 
refused to return to the complainant the $390 she 
had paid on account of the purchase-money. 


On the 29th of May, 1875, she, with her hus- 
band, filed a bill in this court against them for 
specific performance of the agreement. They an- 
swered, denying her right to a conveyance of the 
property. On the 25th of April, 1877, they en- 
tered an interlocutory decree in the cause, in sub- 
stance decreeing that they should specifically per- 
form the agreement, and that the complainant was 
entitled to a conveyance of the property, subject 
to the mortgage of $600, upon payment of the bal- 
ance of the purchase-money, less an allowance to 
be made for the dower right and the unpaid taxes 
and assessments, which were liens upon the prop- 
erty, and ordering a reference to a master, to as- 
certain and report the value of the dower right 
and the amount of the unpaid taxes and assess- 
ments. Their solicitor conducted the reference, 
and filed the report and obtained an order con- 
firming it. The latter order was set aside as hay- 
ing been improvidently granted. The executors 
took no other step in the cause. Nor did they 
tender to the complainant a deed for the proper- 
ty, nor pay back to her the $390. They having 
refused to return that money to her, she, in De- 
cember, 1878—over a year and a half after the en- 
try of the above-mentioned interlocutory decree— 
commenced an action in the Supreme Court 
against them, to recover damages (including the 
$390) for their refusal to perform the contract of 
sale. They thereupon obtained an injunction 
from this court, in the suit for specific perform- 
ance, on the 4th of April, 1879, restraining her 
from prosecuting that action. Ryan died May 
13th, 1881. He devised his real property to his 
sister, Margaret Ryan, and his children, Mary and 
John Ryan, who are both minors. After the or- 
der setting aside the order confirming the mas- 
ter’s report was obtained, the executors neither 
proceeded in the cause nor did anything to pro- 
tect the property, but, on the contrary, let the in- 
terest upon the mortgage go unpaid, and also the 
taxes and municipal assessments which were liens 
upon the premises, and the property was sold to 
Samuel Pierce, under foreclosure of the mortgage, 
in or about October, 1883. The executors thus 
lost all power of performing the decree. After 
this, and on the 7th of January, 1884, this court, 
in view of the facts, on motion on notice, struck 
the bill for specific performance, and all the pro- 
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ceedings thereon, from the files of the court. 
When the injunction restraining the complainant 
from prosecuting her action at law against the ex- 
ecutors, was thus dissolved, the estate of Keighry 
had become insolvent, and Kelly, the surviving 
executor, was of no pecuniary responsibility. 
The complainant then discontinued that action, 
and brought suit in the Supreme Court, against 
the heirs and devisees of Ryan, to recover dam- 
ages (including the $390 and interest) for the non- 
performance of the contract of sale. The bill states 
that it would be inequitable to allow them to take 
advantage of the delay caused by the before-men- 
tioned injunction, obtained by the executors, or 
that the complainant should be embarrassed in 
and prevented from enforcing her rights by her 
obedience to the injunction, and through no fault 
or laches of hers. It also alleges that the com- 
plainant verily believes and fears that the heirs 
and devisees will, tfnless restrained from so doing 
by this court, plead the statute of limitations in 
the action brought against them, and thus prevent 
her from recovering the $390 and interest, and 
her other damages, for the recovery whereof that 
action is brought. 4 

The defendants’ counsel insists that, inasmuch 
as no declaration has been filed in the action at 
law, this suit cannot be maintained, for it does 
not appear, by the record of that suit, that it is 
brought to recover damages, as alleged in the bill. 
There is obviously no substance in the objection. 
The complainant who brought the action at law 
states, in the bill, that it is instituted to recover 
those damages. This suit rests on that averment. 
. He also insists that the complainant has been at 
liberty, at all times since she was enjoined from 
prosecuting the action at law against the execu- 
tors, to bring an action against them individually, 
for damages for breach of the contract. It is 
quite enough to say, on this point, that such a 
suit would have been in violation of the ,injunc- 
tion, which undoubtedly was granted upon the 
ground that, in view of the decree for specific 
performance, the prosecution of an action for 
damages was inequitable. The action was, in 
fact, against them individually. It was upon a 
contract made by themselves, and not by the tes- 
tator. 

Nor is the objection that, according to the state- 
ments of the bill, the complainant herself is re- 
sponsible for the delay, because she did not pro- 
ceed with the suit for specific performance, as she 
(as the demurrants insist) was fully at liberty to do, 
well taken. The bill states she began the suit for 
specific performance because the executors would 
neither convey the property to her nor repay to 
her her deposit of $390 ; that they, after denying her 
right to relief in the suit,took a decree against them- 
selves, in her favor, therein, and themselves pro- 
ceeded to execute it by the reference to a master; 
conducted the reference and entered an order 
confirming the master’s report, but it was set 
aside as having been improvidently made; that 





they never took any other step in the matter, and 
never tendered a deed for the property, but re- 
fused to repay the $390, and did not protect the 
property, but permitted it to be sold under fore- 
closure proceedings. It was the duty of the exec- 
utors to carry out their contract. They did not 
do sc, and even refused to pay the $390. The fact 
that the complainant might have brought the suit 
for specific performance to a conclusion a long 
time ago, does not debar her from a claim to pro- 
tection against the interposition of the defense in 
question, in the pending action at law. Under 
the circumstances, the plea would be very in- 
equitable. 

It is urged, also, that the statements of the bill 
are not such as to warrant the issuing of an in- 
junction, because it does not appear that the de- 
fendants intend to plead the statute of limitations. 
It was indeed said, in Lutheran Church vy. Mas- 
chop, 2 Stock. 57, that this court cannot grant an 
injunction to allay the fears and apprehensions of 
individuals; that they must show that the acts 
against which they ask protection are not only 
threatened, but will, in all probability, be com- 
mitted to their injury. But it is manifest that, in 
a case like this, where what is apprehended is the 
setting up of a defense in an action at law, which, 
it is entirely certain, the defendants will inter- 
pose, unless prevented by this court from so do- 
ing, a threat, or even an expression of an inten- 
tion to do the act, is not necessary to justify the 
interference of this court. It is laid down that 
there may be cases in which it will be sufficient 
ground for granting an injunction, that ‘there is 
probable ground for believing that, unless it be 
granted, there is danger of the act or acts being 
done which the bill seeks to restrain. Joyce 
Prin. Inj. 59. This is acase of that character 
The demurrer will be overruled. 


NoTE.—While some cases hold that an injunction 
against an action or proceeding at law does not pre- 
vent the running of the statute of limitations, Lee v. 
Leachman, 22 Ala. 455; State Bank v. Byrd, 14 Ark. 
496 (where an injunction against foreclosing a mort- 
gage was held not to include the notes secured by the 
mortgage); Rice v. Lowan, 2 Bibb. 149. [ Contra, 
Williams v. Pouns, 48 Tex. 141]; Yale v. Randle, 23 
La. Ann. 579; Ten Eyck v. Wing, 1 Mich. 40; Robert- 
son v. Alford, 18 Sm. & Marsh. 509; Ingraham vy. Re- 
gan, 23 Miss. 213; Barker v. Millard, 16 Wend. 572; 
Vance v. Grainger, Cam. & Nor. (N. C.) 71; De Kay v. 
Darrah, 2 Gr. 288, and other eases hold that it does, 
Mic hell v. Cue, 2 Burr. 660; Cox v. Montford, 66 Ga. 
62; Stanbrough v. McCall, 4 La. Ann. 322; Barrow vy. 
Shields, 13 La. Ann. 57; Little v. Price, 1 Md. Ch. 182; 
Wilkinson v. First. Nat. Fire Ins. Co.,9 Hun, 522, 72 
N.. Y. 499 (construction of statute); Gibbes v. Mitch- 
ell, 2 Bay, 120; Bibb v. Tarkington, 2 Lea, 21 (where 
a creditor} obtained a judgment against an exec- 
utor in violation of an injunction obtained by 
the executor against any creditor of the estate 
suing); Noland v. Seekright, 6 Munf. 185; Hutson- 
spiller v. Stover, 12 Gratt.579. Equity may always 
prevent a party from taking an unconscientious ad- 
vantage of an injunction obtained by himself, and re- 
strain him from setting up the statute at law. Anony- 
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mous, 2 Cas. in Ch. 117; Baylee v. Browne, 10 Irish 
Eq. 180. As where complainant’s bill had been dis- 
missed because the remedy was at law. Anonymous, 
1 Vern. 73; Love v. White, 4 Hay. 212. But see Gray 
v. Berryman, 4 Munf. 181; or the bill was dismissed 
on the merits, Doughty v. Doughty, 2 Stock. 347; or, 
possession of lands had been obtained under color of 
instruments sustained by the court, but ultimately set 
aside, Bond v. Hopkins, 1 Sch. & Lef. 413; or, an 
annuitant had been restrained from collecting a rent- 
charge, O’Donel v. Browne, 1 B. & B. 262; or, the 
owner of the paramount title to lands was en- 
joined from proceeding at law by the party in 
possession, Kelly v. Donlin, 70 Ill. 378; or, defend- 
ant in a judgment obtained and kept in force for seven 
years an injunction to prevent an execution issuing 
thereon, Sugg v. Thrasher, 30 Miss. 135; Marshall v. 
Minter, 43 Miss. 666; United States v. Hanford, 19 
Johns. 173; see Buchanan v. Rowland, 2 South. 721; 
or, prevented a foreclosure, Wilkinson v. Flowers, 
37 Miss. 579; Tishamingo Sav. Inst. v. Buchanan, 60 
Miss. 496; or, a receiver was enjoined from collecting 
the notes of a mutual insurance company, Sands v. 
Campbell, 31 N. Y. 345; Fincke vy. Funke, 25 Hun, 616; 
see Harrison v. Dignan, 1 Con. & L. 376; Wrixon v. 
Vize, 3 Dr. & War. 104; or, there was an irregularity 
in granting the injunction, Walton v. Pearson, 85 N. 
For instances where complainant has been held not 
entitled to relief in equity, see Rock v. Cooke, 1 De G. 
& Sm. 675; Bampton v. Birchall, 5 Beay. 67; Walker 
vy. Smith, 8 Yerg. 287; Bank of Tennessee vy. Hill, 10 
Humph. 176; Union Mut. Life Ins. Co. v. Dice, 14 Fed. 
Rep. 523. JOHN H. STEWART. 
Trenton, N. J. 





EJECIMENT—COMPETENCY AS A WIT- 
NESS OF THE SURVIVING PARTY TO A 
DEED. 





CHAPMAN V. DOUGHERTY. 





Supreme Court of Missouri, December 21, 1885. 


EJECTMENT. [Competency of Witnesses.] In- 
competency of Party to Cause of Action or Contract, 
the other Party being dead.—Uuder a statute provid- 
ing that “tin actions where one of the original parties 
to the contract or cause of action in issue and on trial 
is dead, or is shown to the court to be insane, the other 
shall not be permitted to testify in his own favor” 
(R. S. Mo., § 401), the defendant in an action of eject- 
ment is not acompetent witness to prove the non-de- 
livery of a deed upon which the plaintiff relies: asa 
muniment of title, in which deed the defendant was 
the grantor, the grantee in the same being dead. 
Bradley v. West, 68 Mo. 69, overruled. 


Appeal from Chariton Circuit Court. 

SHERWOOD, J., delivered the opinion of the 
court: 

Ejectment for the undivided one-half of block 
47 in the town of Keytesville,Chariton Co.. a piece 
of ground devised to Emma Chapman, wife of her 
co-plaintiff, by her mother Lucy Ann Horsley, 
the grantee in a deed executed by Dougherty the 
defendant. On the trial defendant admitted the 
existence of this deed, which was for the property 
in suit; that it was last in his possession and was 





lost. Other testimony offerred on behalf of plain- 
tiffs showed a prima facie title in Mrs. Horsley to 
the premises in controversy. The controlling 
question in this cause then is whether Dougherty 
was a competent witness in regard to the deed 
just mentioned, 7. e., as to the delivery or non-de- 
livery thereof. 

The provisions of the statute in relation to cases 
like the present are contained in these words: 
‘*Provided that in actions where one of the origi- 
nal parties to the contract or cause of action in 
issue and on trial is dead, or is shown to the court 
to be insane, the other shall not be admitted to. 
testify in his own favor.”’ R.S.§ 4010. What is 
meant by the expression *‘contract or cause of ac- 
tion?’ Judge Bliss says: ‘‘The cause of action 
then is the wrong * * * the latter phrase 
* * * includes the former, for there can be 
no cause of action aside from the facts which con- 
stitute it; the facts show a wrong committed or 
threatened, and unless they do so there is no 
cause of action. * * * The wrong may be 
done by a denial of a right; or by the refusal to 
respond to an obligation, * * * An instance 
of the first is an adverse claim to the property or 
the denial of an obligation.” Code Plead. § 113. 

In our statutory ejectment all the constituent 
elements of title are involved; possession, right of 
possession, and right of property. Now, ‘‘title 
may be defined generally to be the evidence of 
right which a person has to the possession of pro- 
perty.”’ 2 Abbott’s Law Dict. 566. 

‘Title is when a man hath lawful cause of entry 
into lands whereof another is seized; and it signi- 
fies also the means whereby a man comes to lands 
or tenements, as by feoffment, last will and testa- 
ment, &¢.,°’ Jacob. 

And it is elsewhere defined as ‘‘the means where- 
by an owner possesses his property justly, of the 
evidence of ownership.’> Whart. Law Lex. 824. 
And in‘an action which brings the title in ques- 
tion something more is involved than the actual 
occupation, or more pedis possessio. It is one 
which also involves the justa causa possidendi. 
Gregory v. Kanouse, 2 N. J. L. 62. 

These definitions and remarks effectually dis- 
pose of the contention of defendant’s counsel that 
the ‘‘cause of action in issue and on trial, was the 
alleged unlawful withholding by the defendant of the 
possession.”’ &c. The “cause of action in issue 
and on trial’? was of a much broader scope, since 
it was the title to the premises in controversy 
which was in issue and on trial, and under the 
authorities cited, the word title includes and signi- 
fies all the means and documents which evidence 
and establish the right of plaintiffs to recover in 
the action which they brought. 

All of these things were put in issue and neces- 
sarily involved therein; and the defendant was 
one of the original parties to the contract or deed 
which evidenced the title whereon plaintiffs re- 
lied ; without which their title could not be estab- 
lished or maintained and the other party to t 
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contract was dead; that contract or deed was thus 
necessarily in issue; constituting, as it did, the 
highest evidence of ownership, and consequently 
the most material fact which went to make up 
plaintiffs’ cause of action; that cause of action 
was in issue and on trial, and without proof of the 
validity of that deed in consequence of a delivery 
thereof plaintiffs had no standing in court. The 
importance of the defendant’s testimony denying 
as it did the validity of the deed by reason of the 
fact, to which he testified, that it had never been 
delivered, is therefor most obvious; since that tes- 
timony struck at the very foundation of plaintiffs’ 
cause of action. Was his testimony admissible? 
‘The reason of the statutory prohibition is the 
prevention of one person testifying where death 
has sealed the lips of his adversary.’ Fulkerson 
v. Thorton, 68 Mo. 468. Wharton when speaking 
of similar statutory prohibitions, says: ‘*The rea- 
son of this exception is, that when there is no 
mutuality there should not be admissibility, i. e., 
when the lips of one party to a contract are closed 
by death, then the other party should not be heard 
as a witness. * * * Much, however, as the 
statutes may differ in words they are the same in 
purpose. 'That purpose is to provide that when 
one of the parties toa litigated obligation is 
silenced by death, the others shall be silenced by 
law.”? 1 Whart. Evid.,§ 466. 

And this view has been reiterated by this court 
in various forms. Thus, Wagner, J., says: ‘*The 
object and purpose of the statute was undoubtedly 
to put the two parties to a suit upon terms of sub- 
stantial equality in regard to the opportunity of 
‘giving testimony. The proposition may be taken 
asa general one, therefore, that where parties 
have contracted with each other, each may be 
supposed to have an equal knowledge of the 
transaction, and both if living and sane are allow- 
ed to testify. But if one is precluded by death or 
insanity the other is not entitled to the undue ad- 
vantage of being a witness in his own case.”’ Look- 
er v. Davis, 47 Mo. 140. 

And in Stanton vy. Ryan, 41 Mo. 510, where sur- 
viving partners brought an action upon a quantum 
meruit, and the defendant set up as a defense a 
special contract with the deceased partner, the re- 
maining partners were permitted to testify touch- 
ing the facts constituting their cause of action, 
and so also was the defendant; but he was not 
permitted to testify respecting the special con- 
tract, which, if enforced, would, it seems have de- 
feated the action of the plaintiffs; and this ruling 
was affirmed by this court, Wagner, J., remark- 
ing: ‘*The suit was not instituted on the contract; 
it was denied that any contract existed; the sur- 
viving plaintiff knew nothing about it; and to 
permit Ryan by his own testimony to come in and 
set up and prove its terms, when Stanton’s lips 
were sealed by death. and could not be there to 
contradict, qualify or explain his statements, is at 
war with justice, and certainly not authorized by 
law.”’ 





In Vermont, a State possessing statutory provi- 
sions identical with our own, the grantee of the 
heirs of an intestate through the administrator of 
the estate, brought ejectment against the defend- 
ant who had held the land sued for prior to the 
death of the intestate. The plaintiff claimed this 
possession was not adverse; the defendant claimed 
the contrary, and he was admitted by the low 
court to testify in support of his claim; but thie 
ruling was reversed by the Supreme Court, Pier- 
point, C. J., after quoting the statute, among other 
things, said: ‘“The court below seem to have pro- 
ceeded upon the ground that the beneficial oper- 
‘ation of this statute is to be limited to cases where 
the estate or the legal representatives of the de- 
ceased party are ininterest. The statute does not 
in terms so limit it. * * * * The suit is 
brought in the name of the administrator to es- 
tablish the title of the deceased party for the ben- 
efit of the grantee of the heirs of the estate. Is 
there any reason why the benefit of this statute 
should be given to the heirs of the estate, and de- 
nied to their grantee, the action being inthe same 
form? The object of the statute was to guard 
against the danger of false testimony by the sur- 
vivor. The danger is just as great in one case as 
in the other. The grantee or assignee of the de- 
ceased party or his representatives is not supposed 
to know any more of the nature of the transaction 
between the original parties than do the heirs or 
administrator of the deceased party. Ordinarily 
he knows less. The rights of the assignee are just 
as sacred in the eye of the law as the rights of the 
heirs. The protection of the statute is just as 
necessary in the one case as in the other, and no 
evil can result from its application in the one case 
that will not follow its application in the other. 
* * * * The statute makes the death of one 
party to the cause of action in issue the ground of 
excluding the survivor, and not the fact that the 
estate of the deceased party has an interest in the 
result of the suit.’’ Hollister v. Young, 41 Vt. 
157. ‘The doctrine of this case was afterwards af- 
firmed in the case of Insurance Co. v. Wells, 53 
Vt. 14, in which all the prior cases in that State on 
the point were commented on, inclusive of that of 
Bank v. Scofield, 39 Vt. 590, in which the opinion 
of the court was also delivered by Pierpoint, C. J. 

It will readily be observed that Hollister’s Case, 
supra, fully sustains the position heretofore taken 
as to what constitutes, in ejectment suits, the cause 
of action in issue and on trial; and the inadmissi- 
bility of a party thereto, his adversary being dead, 
to testify in the action. This court on several oc- 
casions has made similar rulings where the title to 
land, in one form or another, was in issue. 


Thus in Martin v. Jones, 59 Mo. 181, where one 
McCarty had sold and conveyed land to one Wil- 
liams, and afterwards conveyed the same by deed 
of trust to Jones as trustee for Austin, and both 
Jones and Austin had notice of the former deed, 
and the heirs and representatives of Williams filed 
their petition to cancel the deed of trust and to 
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enjoin a sale thereunder, and the answer denied 
the execution of the deed to Williams, and the 
fact of notice, and it was held by this court that 
McCarty was incompetent as a witness to contro- 
vert by his testimony his deed to Williams; Vories, 
J., remarking: ‘‘Whether either of the matters in 
issue as above set forth, could be called the con- 
act or cause of action in issue and on trial, with- 
& meaning of the statute, is difficult to deter- 
ne; but if the object in introducing the defend- 
ant McCarty as a witness was to elicit evidence 
from him, the tendency of which would be to af- 
fect or invalidate the deed from him to Williams, 
he would most certainly be incompetent for that 
purpose, as the other party to that contract was 
dead.’’ So also in Poe v. Domic, 54 Mo. 119, 
where a suit was brought to set aside and adjudge 
null a deed made by Poe to his co-defendant, it 
was ruled that Poe was incompetent as a witness, 
in respect to the execution of such deed. 

And in Sitton v. Shipp. 65 Mo. 297, it was ruled 
in a proceeding for specific performance that a 
plaintiff witness, where the other party to the 
contract was dead, was incompetent to prove 
either the contract itself or acts of part perform- 
ance thereunder. 

In quite a recent case, that of Hughes v. Israel, 
73 Mo. 538, it was ruled in an action of ejectment 
where the plaintiff claimed under a deed from de- 
fendant to his son, since deceased, and defendant 
claimed under a verbal contract, that defendant 
was not a competent witness to prove such con- 
tract. In that case, as in this, it was contended 
that the cause of action in issue and on trial, was 
the unlawful withholding by the defendant of the 
possession of the premises from the plaintiff; and 
that, as both the parties to the controversy were 
living and parties to the suit, the defendant was 
therefore competent as a witness to any fact in the 
suit. The scope of the issues on trial was not, 
however, passed upon, but the intimation was 
strongly given that if the answer had been simply 
a general denial, that then the position as to the 
competency of the defendant asa witness, would 
have been tenable. 

To this intimation I cannot yield my assent; for 
I must confess my inability to discover how par- 
ties to a legal controversy can so mould their 
pleadings as to confer competency on a witness 
where the law not only fails to bestow it, but more 
than that, positively declares his absolute incom- 
petency. 

If I am correct in my views, heretofore expres- 
sed, as to the scope of the issues in an ejectment 
suit, as to its embracing within its issues the title, 
and all that such term implies, then it follows that 
defendant was incompetent as a witness to over- 
throw by his testimony any instrument to which 
he was one of the original parties, such instru- 
ment being the muniment of title on which the 
plaintiffs rely. Any other doctrine than the one 
here asserted, would place it in the power of ev- 
ery grantor in an action of ejectment where the 





grantee is dead, to overthrow by his oath his most 
solemnly executed conveyance on the specious 
plea that such instrument was not embraced with- 
in the issues of such a suit. 

The defendant in this case confidenly relies on 
Bradley v. West, 68 Mo. 69, as sustaining his po- 
sition as to the narrow scope embraced in the is- 
sues of an action of ejectment; and that, meas- 
ured by the standard of that case, that defendant 
was a competent witness. In that case, the gran- 
tee in the deed was permitted to testify to facts, 
which gave validity to the very deed under which 
he claimed, the grantor therein being dead. 

It is true, in that case, the defendant was a 
stranger to the deed, but I am not able to see any 
distinction between a case of that character, and 
one where the heirs of either the grantor or 
grantee are parties to the litigation. The statute 
certainly makes no such distinction; the disabil- 
ity of one of the original parties to the contract 
or cause of action in issue and on trial, where the 
other party is dead and the survivor is a party to 
the suit, is co-extensive with every occasion where 
such instrument or cause of action may be called 
in question; at least the statute lays down but the 
one rule, and that should be the guide. All the 
dangers and all the mischief which can arise from 
the false testimony of the surviving party, will be 
incurred as well in the case where the heirs of the 
deceased party bring suit and rely on the contract, 
etc., as when a stranger does the like. Hollis- 
ter’s case, supra. 

Indeed, the rule in Bradley v. West, tends to 
render the titles of heirs unmarketable in their 
hands; for, under that rule, so soon as they con- 
vey to a stranger, he must needs run the gauntlet 
of anticipatory perjury, and take the risk of see- 
ing any link in his chain of title swept away by 
the bare oath of some dissatisfied party whom he 
may find it necessary to sue, or whose good plea- 
sure it is, mayhap, to sue him. 

For these.reasons I am of opinion that the rule 
laid down in that case is not law; should no longer 
be followed, and that the judgment of the lower 
court should be reversed and the cause remanded 
with directions to proceed conformably to this 
opinion. All concur. 


NorTe.—The statute quoted in the principal case is 
one of the many of a similar kind enacted when the 
common law disability of witnesses, on account of 
their interest, was abolished; and one that was found 
necessary to protect the estates and heirs of decedents 
against fictitious and trumped up claims. The object 
of such statutes is well stated in the opinion and quo- 
tations therein made. 

While these statutes have a very great and often 
close similarity, they frequently differ in the wording, 
and, for that reason, decisions in other States are to 
be critically examined before being recognized as an 
authority in another State. 

A statute of Indiana provides that ‘‘in all suits by 
or against heirs or devisees, founded on a contract 
with, or demand against, the ancestor, to obtain title 
to or possession of property, real or personal, of, or in 
right of, such ancestor, or to affect the same in any 
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manner, neither party to such suit shall be a compe- 
tent witness as to any matter which occurred prior to 
the death of the ancestor.” R. S. 1881, § 499. 

Under this and a prior statute similar to it, a num- 
ber of decisions have been rendered, which illustrate 
its meaning and force. 

Thus, in an action brought by a widow as heir of her 
husband, and she claimed that by virtue of a contract 
made with her husband, by the defendant, her hus- 
band became the owner of certain property in contro- 
versy, and that she, as the heir of her husband, had 
the right to compel the defendant to charge himself 
with the property as administrator of the husband, 
neither she nor the defendant was a competent wit- 
ness as to any matter which occurred prior to the 
death of the husband. Pea v. Pea, 35 Ind. 387; Wise- 
man v. Wiseman, 73 Ind. 112; Mattoon v. Young, 45 N. 
Y. 696; Smith v. Cross, 90 N. Y. 549; McCampbell v. 
Henderson, 50 Tex. 601; Murray v. New York etc. R. 
R. Co., 103 Pa. St. 37. 

In an action of partition where the plaintiffs claime 
title to the land as their mother’s heirs, who, in her 
life time, was the grantee in a deed for the land, exe- 
cuted directly to her by her husband, and the husband 
denied any title in the plaintiffs as derived from the 
deed, it was held that he was not a competent witness 
in his own behalf to show that he never delivered the 
deed. Thompson v. Mills, 39 Ind. 528; Peacock v. Al- 
bin, 39 Ind. 25; King v. Worthington, 73 Ill. 161; Rus- 
ling v. Bray, 28 N. J. Eq. 398; McConn v. Atherton, 
106 Ill. 31. 

And the same rule would have been applied to the 
defendant if he had been plaintiff and had brought the 
suit against the mother’s heirs to quiet title as against 
them and their claims. Crevens v. Kitts, 64 Ind. 581. 
In an ejectment suit the plaintiff and defendant 
claimed under the same person, then dead; it was held 
that the defendant could not testify toa parol agree- 
ment made and carried out by the deceased person to 
convey the premises in controversy tothe defendant; 
such being a contract “in issue and on trial.’? Pem- 
ber v. Congdon, 55 Vt. 58. When sued ona note the 
defendant offered to testify to transactions between 
himself and the ancestor of the plaintiff, for the pur- 
pose of showing that the note was given to the plaint- 
iff, as one of the heirs of the ancestor, for the plaintiff’s 
interest in the ancestor’s real estate, which the defend- 
ant had purchased, and for which he executed the 
note in suit; and that he should not have given the note 
because the ancestor was indebted to the defendant, 
by reason of transactions occurring between the de- 
fendant and the ancestor during the life-time of the 
latter. While this was a good defense, the defendant 
was not allowed to testify. Skillen v. Skillen, 41 Ind. 
260; Connelly v. Dunn, 73 Ill. 218; Stone v. Cook, 79 
Ill. 424; Ewing v. Ewing, 96 Pa. St. 381. 

So in an action of partition of lands descended from 
the ancestor of the parties, where the intention of the 
ancestor in making a conveyance to one of the parties, 
alleged to have been an advancement, is in issue, 
neither party is competent to testify as to such inten- 
tion. Dille vy. Webb, 61 Ind. 85; Contra, O’Neal v. 
Breecheen, 5 Baxt. 604; Contra, Contey v. Whitaker, 
17 S. C. 527. 

On a trial of an action against the heirs of an intes- 
tate to foreclose a mortgage given by him to secure a 
note, it appeared from the evidence that the note was 
lost, and that the endorsements of payments on the 
mortgage were made by the mortgagor, and a receipt, 
“T, C. B. A., acknowledge the receipt of $350, this Jan- 
uary the 11th, 1866,” signed by him, was admitted in 
evidence. The mortgagee then offered to certify that 
the receipt was given fortwo payments made at dif- 
ferent times, endorsed on the mortgage jby the intes- 





tate, and given in evidence by the plaintiff. This offer 
was rejected, and it was held to have been rightly so 
done. Abshire v. Williams, 76 Ind. 97; Parks v. Can- 
dle, 58 Tex. 216; Fort v. Davis, 67 Ala. 481. 

So in a suit by an heir to enforce an implied trust in 
real estate, growing out of the taking of the title by 
the defendant in his own name, the purchase money 
having been paid by the plaintiff’s ancestor, the de- 
fendant was held to be an incompetent witness for 
himself as to any matter occurring prior to the death 
of such ancestor. Malady v. McEnary, 30Ind. 273; see 
Gardner v. McLallen, 79 Pa. St. 398; Wade v. Pulsifer, 
54 Vt. 45; Boykin v. Smith, 65 Ala. 294. 

In an action by an heir against his co-heirs of a com- 
mon ancestor, who had died intestate, founded upon 
qn alleged contract with the ancestor, the object of 
which suit was to obtain title to land of the ancestor, 
an adverse party who had, previous to the bringing of 
the suit, assigned to the plaintiff a part of the cause of 
action stated in the complaint, could, it was held, be 
required by the plaintiff, under the clause above quot- 
ed, to testify as a witness regarding the material facts 
stated in the complaint. Howard v. Howard, 69 Ind. 
592. See Johnson v. Cobs, 21 Minn. 108. 

It was shown that C. died the owner of a tract of 
land of which the part in controversy formed a part; 
that the plaintiff was the widow of C., and the part in 
dispute was set apart to her inasuit for portion in 
lieu of her rights as widow. The plaintiff then readin 
evidence a deed for the land, purporting to be execut- 
ed by her to D., and then certain questions were pro- 
pounded to her, and to these objections were sus- 
tained, and then it was offered to prove that the con- 
sideration of the deed was that D. was to furnish her 
a home for her life, and that the deed was not to be 
delivered until her death, and that it was taken from 
her without her knowledge and placed on record. 
Held inadmissible. Cuthrell v. Cuthrell, 101 Ind. 376; 
Wright v. Jackson, 59 Wis. 569. 

In an action by a grantee of mortgaged premises, to 
have the mortgage canceled or paid, one through 
whom the plaintiff in such action derived title is in- 
competent to testify as to declarations made by the 
mortgagor before his death. Foote v. Beecher, 78 N. 
Y. 155; s. c., 12 Hun. 374: 7 Abb. N. Cas. 358. 

In an action for specific performance of an alleged 
parol contract for the sale of land by L., since de- 
ceased, through whom the defendants derived title, to 
the plaintiff, the latter claimed and gave evidence of 
admissions of L. to show that the price for the land 
was $12 per acre, which he had paid. Defendants 
claimed and proved admissions of the plaintiff to the 
effect that the price was $30 per acre. The plaintiff, as 
a witness in his own behalf, was permitted to testify 
that he never agreed to pay $30 per acre, and this was 
held error. Chadwick v. Fowner, 69 N. Y. 405; s. C., 
6 Hun 547. 

So a statute providing that where one of the parties 
to a contract is dead, the other cannot testify in an ac- 
tion on the contract, prohibits an agent testifying who 
signs his own name without disclosing any agency: 
Stanford v. Horwitz, 49 Md. 525. But the Maryland 
statute does not render incompetent the parties to a 
contract made with a partnership simply because one 
of the partners, who was a non-resident and not ac- 
tively engaged in the business, had died since the 
contract was made. Hardy v. Chesapeake Bank, 51 
Md. 562. 

The fact that other witnesses have testified to the 
same transaction does not render the excluded witness 
competent. Brice v. Hamilton, 12 8. C. 32; Boykin 
v. Watts, 6 S. C. 76. 

Where the question at issue was whether a deceased 
person had died seized of a certain tract of land or had 
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passed the title to the complainant, and letters, which 
purported to be in the handwriting of the complain- 
ant to the deceased, containing admissions derogatory 
to the complainant’s title were offered in evidence; it 
was ruled that the complainant was not a competent 
witness to deny the genuineness of the letters. Ford 
v. Holmes, 61 Geo. 419; see Muller vy. Rhumon, 62 
Geo. 332; Dobson v. Dickson, 62 Geo. 639; Jones v. 
Sherman, 56 Miss. 559; Pyle v. Oustatt, 92 Ill. 209. 

While the complainant, in a bill to enforce an agree- 
ment claimed to have been made by the deceased with 
the complainant, is incompetent to testify, her husband 
is not, under the Illinois statute, Marshall v. Peck, 91 
Ill. 187; Johnson y. Johnson, 52 Iowa 586; of course 
this rule applies only in those States where a wife or 
husband is a competent witness for or against each 
other. See Waver v. Waver, 15 Hun, 277; see Mc- 
Laurin v. Wilson, 16 S. C. 402; Shaw y. Cunningham, 
16 S. C. 631. 

The policy of these statutes applies to a case where 
it is sought to introduce testimony of the surviving 
party to a transaction to supplement that of other per- 
sons, insufficient in itself to establish a case. Downey 
v. Andrus, 43 Mich. 65. 


In a suit in ejectment the plaintiff had contracted in 
writing for the sale of the land to the defendant, and 
upon a decree in foreclosure of his vendor’s lien 
had purchased the land and had _ obtained 
the sheriff’s deed; and the children of the princi- 
pal defendant, having been admitted to defend, 
set up that the contract of sale, though made in the 
name of the father, was for the benefit of their mother, 
who was not made a party to the foreclosure, and that 
as her heirs they had her rights. It was held that the 
plaintiff was a competent witness to testify concerning 
the possession of the premises by the principal defen- 
dant before the commencement of the action. Bitting 
v. Ten Eyck, 85 Ind, 357. 

A. conveyed his farm to B., one of his sons, who, in 
consideration thereof, executed a written contract to 
A. to support him during life, and at his death to pay 
his heirs a certain sum of money. C., a son, thereupon 
mortgaged and warranted his interest in the land to 
H., and then conveyed it to D., another son. Suit 
by D. and the other children against B.C. and the 
mortgagee to recover such sum of money, and to have 
it declared a lien upon the land. It was held that the 
suit was not by heirs against heirs, founded uponacon- 
tract with the ancestor, and that B. and C. were com- 
petent witnesses. Waltz v. Waltz, 84 Ind. 403. 

So in a suit to recover lands, the plaintiffs were the 
widow and heirs of H., claiming by decent from him, 
and that he took title by conveyance from F. The de- 
fendant claimed by virtue of a prior contract of pur- 
chase from F.; and it was held that the defendant was 
a competent witness in his own behalf. Harding v. 
Elzey, 88 Ind. 321. 

In an action by the widow and heirs of an intestate 
against A., B. and others, to quit the title to, and por- 
tion of, a certain tract of land, the complaint alleged 
that, in his lifetime, the intestate and his wife had con- 
veyed the tract to A., by a deed absolute on its face, 
intended as a mortgage, to secure the payment of a cer- 
tain indebtedness; that, on payment of such debt by 
C., A. had, at the request of the intestate, conveyed a 
portion of the land to C.,who wasto hold the same 
simply as security for repayment; and that, upon the 
death of the intestate, A.,to defraud the plaintiff, had 
conveyed the residue of the land for a merely nominal 
consideration to B., who had knowledge of the facts as 
stated. It was held that the widow in such a case was 
a competent witness in her own behalf as to matters 
occurring prior to the death of her husband. Carew 





v. Foster, 62 Ind. 145; Washington Ist Nat. Bank. vy. 
Eccleston, 48 Md. 145. 

A father and mother conveyed lands to a son; after- 
wards, in consideration of the conveyance, and the 
transfer of certain personal property, the son in writ- 
ing agreed with the father that after the death of the 
father and mother he would pay each of his sisters a 
certain sum. After the death of the fatherand mother 
a sister sued on the contract, and it was held that she 
did not claim as heir or devisee within the meaning of 
the section quoted, and that she had a right to testify 
that she accepted such contract. Creamer v. Sirp, 91 
Ind. 366; Cross v. Herr, 97 Ind. 96; Barry v. Equitable 
Life Assurance Society of U.S.,59 N. Y. 587; Com- 
stock v. Hier, 73 N. Y. 269; distinguished in Raubit- 
schek v. Blank, 80 N. Y. 478; s. c. 12 J. & S. 56. 

In Tennessee upon a trial of an action against a 
widow the plaintiff may testify as to his contract with 
the defendant’s deceased husband. Johnson v. Hall, 9 
Baxt. 351. So in Maine the defendent ina writ of 
dower is a competent witness in her own behalf, al- 
though the tenant holds the estate by inheritance, 
from his father, the demandant’s late husband. The 
sonis not “‘madea party as an heir of a deceased 
party,” within the meaning of those words as used in 
the statute, but isa party because the tenant of the 
estate. Wentworth v. Wentworth, 71 Me. 72. 

In Georgia where the heirs-at-law, being the real 
defendants in interest, testified to interviews between 
the intestate and the plaintiff, the plaintiff was allowed 
to testify in rebuttal of this testimony. Parkerson vy. 
Burke, 59 Geo. 100. See Jones vy. Plunckett,9 S.C. 
392. 

In Alabama ina chancery suit between two pur- 
chasers of land, one claiming under a purchase from 
the trustee in a deed, and the other under a prior pur- 
chase from the grantor in the deed, the trustee and 
the sole beneficiary under the deed, both being dead, 
their declarations to the purchaser from the grantor, 
on the faith of which he claimed to have made his pur- 
chase, it was held was competent evidence for him, 
and could be proved by himself and the grantor. Hen- 
dricks v. Kelly, 64 Ala. 388. 

In all such cases if the party seeking to introduce his 
own testimony is incompetent, he cannot do it by in- 
troducing his own declarations made in the hearing of 
the witness. Such an act would be an evasion of the 
statute. Cottrell v. Cottrell, 81 Ind. 87. 

Soif the plaintiff be incompetent as a witness he 
cannot call as a witness a defendant who has a com- 
mon interest with the plaintiff, adverse to the defen- 
dants, undera statute permitting one party to call 
the adverse party as a witness. Cvpp v. Ayers, 89 
Ind. 60. See Hunter v. Miller, 17 Ind. 88; Smith v. 
Hathorne, 25 Hun, 159. 

And a party to the suit cannot render himself com- 
petent by calling his adversary as his own witness and 
then, by his own testimony, contradict him. Daw v. 
Vreeland, 30 N. J. Eq. 542; Caraday v. Johnson, 40 
Iowa, 587; Corning v. Walker, 28 Hun, 435. But if 
called by the opposite party to testify toa part of a 
transaction,he may testify as to all of it, whether so re- 
quired by the opposite party or not. Nicolls v. Ester- 
ley, 16 Kan. 32; Stevens v. Brown, 12 Il. App. 619. 

Crawfordsville, Ind. W. W. THORNTON. 
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1. AGENCY. [ Warranty—Parent and Child.J|—Agent 
Contracting for one not Sui Juris not Personally 
Liable—Father Contracting for Infant Son.—On 
a contract in writing, made by a person in the 
name and behalf of his infant son, with his knowl- 
edge and consent, a suit cannot be maintained 
against the father on thecontract. [Inthe opinion 
of the court by Scudder, J., it is said: “On the face 
of the written agreement George P. Lippincott is 
the principal and Barclay Lippincott the agent. The 
suit on the contract should, therefore, be against 
the principal named and not against the agent, un- 
less there be some legal cause shown to change the 
responsibility. The cause assigned by the plaintiff 
is the infancy of George at the time the agreement 
was made in his name by his father. The 
authority on which he bases his rightof action 
is Bay v. Cook, 22 N. J. L. 348, which follows and 
quotes Mott v. Hicks, 1 Cow. 536, to the effect that 
if a person undertakes to contract, as agent, for an 
individual or corporation, and contracts in a man- 
ner which is not legally binding upon his princi- 
pal, he is personally responsible; and the agent, 
when sued on such contract, can exonerate himself 
from personal responsibility only by showing his 
authority to bind those for whom he has _underta- 
ken to act. Bay v. Cook was an action against an 
overseer who had employed a physician to attend a 

* sick pauper, without an order for relief under the 
provisions of the act concerning the poor. As his 
parol contract with the physician was entirely 
without authority to bind the township, it was said 
that he had only bound himself to pay for the ser- 
vices rendered at his request. Later cases have 
held that an agent is not directly liable on an in- 
strument he executes, without authority, in anoth- 
er’s name. That the remedy in such case is not on 
the contract, but that he may be sued either for 
breach of warranty or for deceit, according to the 
facts of thecase. Jenkins vy. Hutchinson, 13 Q. B. 
744; Lewis v. Nicholson, 18 Id. 503; Baltzen v. 
Nicolay, 53 N. Y. 467; White v. Madison, 26 Id. 
117, and many other cases collected in the notes in 
Whart. Agency, §§ 524, 532; and notes to Thomson 
v. Davenport, 9 B. & C. 78, in 2 Smith Lead. Cas. 
358 (Am. ed.). Andrews, J.,in Baltzenv. Nicolay, 
supra, says: ‘The ground and form of the agent’s 
liability in such a case has been the subject of dis- 
cussion, and there are conflicting decisions upon 
the point; but the later and better considered 
opinion seems to be, that his liability, when the 
contract is made inthe name of his principal, rests 
upon an implied warranty of his authority to 
make it, and that the remedy is by an action for its 
breach.’ Although the state of demand in the 
present case is informally drawn, there is in the 
last sentence a charge that the defendant’s war- 
ranty of authority in pretending to act for said 
minor is broken, whereby an action has accrued. 
“This alleged breach of an implied warranty is 
founded on the assumption that the son could not 
confer any authority, during his minority, to his 
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father to act for him-in the purchase of this patent 
right. There are two answers to this position. 
The act of an infant in making such contract as 
this, which may be for his benefit in transacting 
business, either directly or through the agency of 
another, is voidable only and not absolutely void, 
and, therefore, there is no breach of the implied 
warranty unless there be proof showing that the 
act of the agent was entirely without the infant’s 
knowledge or consent. The mere fact of the in- 
fancy of the principal will not constitute such 
breach. It was arguedin Whitney v. Dutch, 14 
Mass. 457, that a promissory note signed by Dutch 
for his partner, Green, who was a minor, was void 
as to Green, because he was not capable of com- 
municating authority to Dutch to contract for him, 
and that, being void, it was not the subject of a 
subsequent ratification. But the court held, that 
it was voidable only, and having been ratified by 
the minor after he came of age, it was good against 
him. See Tyler Infancy, chap. III, §§ 14—18. 
Another answer is, that the defense of infancy to 
this contract with the plaintiff can only be set up 
by the infant himself, or those who legally repre- 
sent him. Infancy is a personal privilege of which 
no one can take advantage but himself. Voorhees 
v. Wait, 15 N. J. L. 343; Tyler Infancy, chap. IV, § 
19; Bingham Infancy, 49. In this case the plaintiff 
seeks to disaflirm the infant’s contract with him, 
in his own behalf and sue a third party on the 
contract, whose authority to bind him, the infant 
has not denied. The privilege of affirming or dis- 
affirming the contract belongs to the infant alone, 
and plaintiff cannot exercise it for him. The mere 
refusal to pay, charged in the demand and proved, 
is not a denial of the defendant’s authority to bind 
the infant, for it may be based on the failure of con- 
sideration, the invalidity of the patent, fraudulent 
representations or other causes.”] Patterson v. 
Lippincott, 8. C. N.J., Feb., 1885; 2 Eastern Repr. 
768. 


CoRPORATION. [Charter.] Legislative Recogni- 
tron equivalent to a New Charter.—An act of the 
legislature recognizing the corporate existence of 
a company, confirming its acquisitions under its 
articles of association, enlarging its powers, and 
conferring upon it new and independent powers, 
is equivalent toa new charter. People ex rel v, 
Ottawa Hydraulic Co., 8. C. Ill., Nov. 14, 1885; 3 
North Eastern Repr. 413. 


. EJECTMENT. Transfer of Lands to trustee for 
use of Wife and {tChildren with right to wife to 
Transfer. Children cannot maintain Ejectment.— 
A. transferred land to a trustee for the use of his 
wife and children, and stipulated in the deed, that 
the land was, after the death of himself and wife, 
to be equally divided between their children, but 
that the wife might, at any time, sell and dispose 
of the land and direct the trustee to execute a deed 
therefor. Subsequently the wife, in conjunction 
with A., entered into an agreement, which was 
acknowledged and recorded, to sell and transfer 
the land, and they directed the trustee to execute 
a deed. The trustee was absent or failed to execute 
the deed, and the purchaser secured a decree of 
title on the agreement. Held, notwithstanding 
the use for which the land was deeded to the trus- 
tee, that the wife had the power to transfer and 
pass the title, and that after her death and also the 
death of A., the children could not maintain eject- 
ment for the land. Hardy v. Clarkson, 8. C. Mo. 
Nov. 30, 1885. 
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4. EVIDENCE. [Compromise.| Evidence of Settle- 
ment with Another of a Similar Disputed Claim 
not Admissible.—Evidence that the defendant set- 
tled with another a disputed claim similar to the 
one in suit, upon an agreement that he should not 
disclose the fact, is not admissible; the rule being 
founded in the same policy as the rule which ex- 
cludes evidence of offers of compromise. [See 
Daniels v. Woonsocket, 11 R. I. 4; Strong v. 
Stewart, 9 Heisk. (Tenn.) 137; Barker v. Bushnell, 
75 Ill. 220; Payne v. Forty-second Street R. Co., 4 
N. Y. Super. 8; Campan v. Dubois, 39 Mich. 274 
Bailey v. Coons, 64 Ind. 545; Mundhenk v. Centr. 
Io. R. Co., 57 Iowa, 718; Abbott v. Andrews, 130 
Mass. 145; Stariba v. Greenwood, 28 Minn. 521; 
Crawford v. McLeod, 64 Ala. 240; Doon v. Ravey, 
49 Vt. 293.] Gault v. Concord Railroad, 8. C. N. 
H. July 31, 1875; 1 Eastern Repr. 755. 


5. 





. [Deceased Witness—Bill of Exceptions.)} 
Former Bill of Exceptions not Evidence of Testi- 
mony of Deceased Witness.—On the second trial of 
this case the bill of exceptions taken at first trial 
was offered in evidence to show the testimony of a 
witness therein, who had died during the interval. 
Heid, that it is not competent to show by a bill of 
exceptions, what any witness has testified on the 
former trial of the case. [Citing Green v. Irving, 
54 Miss. 450.] Montgomery v. Handy, S. C. Miss. 
Oct. 6, 1885, MS. 


6. LIQUOR Laws. [ Certivrari.] Mississippi Local Op- 
tion Law Construed.-Requirements of Petitions for 
Retailing Liquors—Certiorari issued to Municipal 
Aut horities.—§ 1103, R. Code 1880 of Mississippi, 
provides: ‘‘No license shall be granted to any per- 
son, to retail vinous or spiritous liquors in less 
quantity than one gallon, unless the applicant shall 
first produce a petition for the issuance of such 
license, and recommending the said applicant to be 
of good reputation, and a sober and suitable per- 
son to receive such license, which petition shall be 
signed by a majority of the legal voters resident 
in the supervisors district where such liquors are 
intended to be sold; and if such liquors are in- 
tended to be sold within the limits of any incor- 
porated city or town, then by a majority of the 
legal voters resident therein; and all such peti- 
tions, after being presented and filed, shall lay 
over one month for consideration, and the recep- 
tion of counter petitions, before being acted upon, 

and any name found on both petitions shall be 
counted against the granting of the license; and if 
in any supervisors district, or incorporated town, 
a majority of legal voters therein petition the 
board of supervisors or municipal authorities 
against the granting of license to retail spiritous 
liquors, such license shall not be granted to any ap- 
plicant, within the bounds of such district or in- 
corporated town, for twelve months after said 
petition is so presented,” &c. Appellant filed his 
petition to retail, &c., before the board of Mayor 
and Aldermen of the city of Meridian; no counter- 
petition belng filed during the month in which ap- 
pellants petition laid over—at proper time the 
board proceeded to act on the petition, objections 
were then made on petition by citizens on the 
grounds that the petition of appellant did not re- 
commend him to be of good reputation, the objec- 
tions were overruled by the board and they granted 
the license. No appeal from the decision of cor- 
porate authorities is provided by the statute, but 
the writ of certiorari was granted by the circuit 
court and the action of the board set aside. On 





appeal to the Supreme Court, it is held that the 
action of the board of mayor and aldermen is 
quasi-judicial, and there being no appeal, nor 
other remedy provided by law, certiorari may be 
awarded to correct all errors of law apparent on 
the face of the record [citing 57, Miss. 163; 2 
Waite’s Actions and Defences, 134.]. The recom- 
mendation of the applicant to be of good reputa- 
tion is material, and is a positive requirement of 
the statute, and the petition is insufficient without 
it, even though it may represent the applicant to 
be a sober and suitable person to receive the 
license. Where a particular application for license 
is sought to be defeated, a single voter may inter- 
vene, and insist upon any valid objection to the 
grant of the license. A petition isa convenient 
and proper method of calling the attention of the 
authorities to the defect appearing upon the face 
of the original petition, or of suggesting any fact 
by reason of which the license should not be grant- 
ed. Whenitis sought to prevent the issuance of 
license to any party whatever, during a period of 
twelve months after the presentation of a petition, 
itis then necessary to have a majority of legal 
voters join in the counter petition. Corbett v. 
Duncan, S. C., Miss., Nov. 9, 1885. 


. Application by a Firm must Give Names 
of Members and Show that all are of Good Char- 
acter.—Petition of appellants failed to show the 
names of members of the firm who were applicant, 
for license—it recommended applicants “‘to be of 
good reputation and sober and suitable persons to 
receive,” &c., &c. It isjheld that failure to show 
who composed the firm applying for license is a 
fatal defect in petition. The applicant puts his 
personal character in issue, and his application re- 
mains open one month in order that all the legal 
voters may have the opportunity to contest his 
right to the privilege. * * * * * The policy 
of the statute is to restrict the sale of liquor. This 
it does by imposing onerous burdens upon the re- 
tailer and by inviting opposition to the application 
for license. Licenses to prosecute a lawful and 
harmless avocation are required purely as a means 
to raise revenue, and are demandable as a matter 
of right by any one whowill pay the fee; but 
licenses to retail intoxicating liquors may be issued 
only upon the recommendation of the person ap- 
plying by a majority of the legal voters of the 
municipality, and a recommendation of a firm or 
ofthe members who compose it; without stating 
who they are, is not such a recommendation of the 
person as is contemplated py the statute. Loeb v. 
Duncan, S. C. Miss., Nov. 9, 1885. 
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8. INSURANCE, FIRE. [Policy — Interpretation.] 
When a Farm Building is Deemed not to be **Oc- 
cupied.”—A dwelling-house on a farm which is 
not occupied, except by the men working the farm 
during the time they are so employed for cooking 
their meals and sleeping, is not occupied within 
the meaning of a policy of fire insurance that pro- 
vides that buildings unoccupied shall not be cov- 
ered by the policy. [Inthe opinion of the court 
by Cole, C. J., it is said: “Certainly, the word 
‘occupancy,’ as used in the policy, is not to be un- 
derstood in any technical sense. It is not that oc- 
cupancy or possession which follows the legal title, 
and which the assured might be said to have by 
reason of owning and cultivating the farm. It 
means something more than this. As applied to 
the dwelling, it is to be understood in the popular 
sense as defined in the following cases: | ‘For a 
dwelling-house to be in a state of occupation there 
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. ManpaMus. [ Taxpayer.] 


must be in it the presence of human beings as at 
their customary place of abode, not absolutely and 
uninterruptedly continuous, but that must be the 
place of usual return and habitual stoppage.’ Fol- 
ger, C. J., Hermann v. Adriatic Fire Ins. Co., 85 
N. Y. 169. ‘A dwelling-house and barn are unoc- 
cupied, within the meaning of an insurance policy, 
which provides that buildings unoccupied shall not 
be covered by the policy where the house is only 
used by the insured and his servants for the pur- 
pose of taking their meals there when engaged in 
carrying on a contiguous farm, and the barn is on- 
ly used for the purpose of storing hay and farm- 
ing tools.? Ashworth vy. Builders’ M. F. Ins. Co., 
112 Mass. 422. To the same effect are Keith v. 
Quincy M. Ins. Co., 10 Allen, 228; American Ins. 
Co. v. Padfield, 78 Ill. 167. It is impossible to af- 
firm that there was any actual use or occupation 
of the dwelling-house after the 20th day of June, 
1883, in this manner. The fifth and sixth ques- 
tions are as follows: ‘Did the plaintiff’s intestate 
state to the agent of the defendant at the time the 
indorsement of June 20, 1883, was made that it 
(the dwelling-house in question) was going to be 
usedin the manner in which it was afterwards 
used? (6.) ‘Did the insurance agent assent to the 
building being used by the plaintiff’s intestate as 
the testimony shows it was used?’ Both of these 
questions were answered in the affirmative. We 
have already given the testimony of the assured of 
‘the precise way’ he explained to the agent how he 
proposed to use and occupy the building and farm; 
and we think no one would suppose from what 
was then said that the dwelling-house was only to 
be occupied when the men were at work on the 
farm, and at all other times it was to be vacant and 
unoccupied, with no one living in it by day nor 
sleeping in it by night. On the contrary, we think 
the agent might well suppose that some one (not a 
tenant, but some member of the family of the as- 
sured) was going to live in the house, and would 
usually be in it nights to look afterit.”” Taylor and 
Orton, JJ., dissented.] Fitzgerald v. Connecticut 
Fire Ins. Co., 8. C. Wis., Dee. 1, 1885; 25 N. W. 
Repr. 785. 


Mandamus not grant- 
edat Suit of Private Person to Compel Perform- 
ance of Public Duty.—An act of the legislature re- 
quired the county clerk to pay the fees of his office 
to the county collector. It is held that mandamus 
will not be granted at the suit of a taxpayer to en- 
force such payment, a right of action being vested 
in the collector. [Inthe opinion of the court by 
Vansykel, J., itis said: “The general rule is that 
a private individual applying for a writ of manda- 
mus must show in himself a specific legal right and 
the want of a specific legal remedy. If granted, it 
must be in pursuit of, or protection for, some par- 
ticular right which he holds independent of that 
which he has in common with the public at large. 
Heffner v. Commonwealth, 28 Penn. St. 108; San- 
ger v. County Commissioners, 25 Me. 291; Del- 
bridge v. Green, 29 Mich. 121; Wood Mandamus, 
96; High Ex. Remedies, § 33. It may be difficult 
to reconcile all the,adjudicated cases in this State 
in conformity to this rule. In State v. Griscom, 3 
Hal. 136, a private applicant had mandamus to the 
township committee to assign to overseer divisions 
ofa public highway. Ona like application man- 
damus issued to the overseer to open the road in 
State v. Holliday, 3 Hal. 205. A citizen sued out 
certiorari to set aside action of surveyors vacating 
a highway in State v. Snedeker, 30 N. J. L. 80. In 
State v. Common Council of Rahway, 33 N. J. L. 





110, on the application of a voter, a writ of manda- 
mus was granted to compel council to appoint a 
special election to fill a vacancy. In State v. Tolen, 
33 N. J. L. 195, an inhabitant of a city had leave to 
file a quo warrant o to test the legality of the election 
of aldermen. In State v. Brouson, 35 N. J. L. 468, 
where commissioners had been appointed under a 
legislative act to lay ourt roads and public parks 
in certain parts of Union county and to provide 
for the expenses thereof, it was held, that a party, 
though a land-owner and taxpayer within the 
parts designated, could not call in question the 
proceedings of the commissioners unless the 
natural and necessary consequence of their acts 
would subject him to taxation, or injuriously 
affect and interfere with his property or legal 
rights. Where the common council of the city of 
Trenton, without authority, granted to an individ- 
ual the privilege of laying a railroad track across 
the public street, this court refused,in State v. 
City of Trenton, 36 N. J. L. 79, to permit a citizen, 
who sustained no damage peculiar to himself, to 
interfere by certiorari. In State v. Williams, the 
view of this court was that every citizen hadia 
right to the inspection of public documents, pro- 
vided he show the requisite interest therein, and, 
therefore, a mandamus was properly awarded to 
enforce the exercise of the right. In the road 
cases and in the case last cited, the relator, with- 
out the aid of the extraordinary remedy, would 
have been deprived of rights which he was entitled 
personaliy to enjoy—the use of the highway and 
the inspection of the record. It will be observed 
that the learned justice who delivered the opinion 
of the court in the Rahway case in 33 N. J. L., also 
pronounced the opinion in the later case in 35 N. 
J. L., and concurred in the view of the court in 36 
N.J.L. The most extreme case which can be 
found will not justify intervention by the prosecu- 
tors in the case at bar. The legislative enactment 
which is made the basis of this application vests in 
the county collector the exclusive right to sue for 
the fees in controversy. He is not a party to this 
suit, and cannot be concluded by the judgment of 
the court in this proceeding. The relators, there- 
fore, are mere volunteers; they cannot be per- 
mitted to vex the respondent with a suit, the is- 
sue of which will furnish no bar to a like prosecu- 
tion by the real party in interest. In a litigation 
where the judgment of the court can have no con- 
clusive force, an opinion cannot be expressed as to 
the constitutionality of acts of the legislature. 
There is an ample remedy to which resort may be 
had. The county collector may persist in his neg- 
lect to prosecute for the recovery of the claim, but 
he will do so in peril of conviction for officia] 
miscondnet. The corrupt intent which must 
be present to render the neglect of official duty 
indictable, may be found in the fact that the statute 
expressly gives him aright of action, which he re- 
fuses to prosecute, witha knowledge that the 
clerk withholds money due to the county. Against 
such a criminal prosecution ,his suggestion or be- 
lief that the positive lawis unconstitutional may 
furnish a slender defense. In that aspect of the 
case the lawis most forcibly expressed by the 
chief justice in State v. Kelsey, 44 N.J. L. 30. 
‘Statutes are not voidable even by judicial decision 
except upon very satisfactory grounds; and nothing 
short of almost absolute certainty with respect to 
the entire invalidity of an act would afford an ex- 
cuse to an officer for his refusal to execute it. Any 
less stringent rule of official conduct in such a re- 
spect would be a public evil of very great magni- 
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tude. Fora financial agent of the government to 
refrain from putting into operation a legislative 
policy, plainly evinced by a formal enactment, act- 
ing on his own judgment, unassisted by any judi- 
cial tribunal, would, unless in an instance of such 
clear illegality that the flaw would be at once ad- 
mitted by every enlightened mind, be inconsistent 
with every dictate of law and public policy.’ How 
much time must elapse before criminal negligence 
can be imputed toa public officer is not now a per- 
tinent subject of inquiry. The fact that when found 
to exist it is punishable shows that there is another 
remedy than that now sued for by the relators. The 
writ of mandamus must be denied, but it should be 
without costs.”] State ex rel., v. Hollinshead, 
8. C. N. J., Nov. 1885; 2 Eastern Repr. 783. 


10. Mecuanic’s Liens. [Priorities — Parties.)— 
Sale to Enforce Mechanic’s Lien does not Affect 
Rights of Claimants not made Parties.—Appellant 
sued to enforce his mechanic’s lien. Afterwards 
other mechanics brought suit to enforce their liens, 
obtained judgment and sale was made thereunder. 
The purchaser being the appellee in this case, it is 
held, that the title acquired by purchaser under 
the execution in favor of plaintiffs in second suit, 
was with the burden of the lien in favor of the ap- 
pellant, whose suit to enforce his lien was pending 
when their suit was instituted—as appellant was 
nota party tothe latter suit, he was not affected 
by the judgment and sale uaderit. The law re- 
quires all persons claiming liens on the same prop- 
erty to be made parties toa suit to enforce a me- 
chanic’s lien, and any lienor not thus made a party 
is unaffected by proceedings ina cause to which he 
isastranger. Buntynv. The Shippers Compress 
Co., 8. C. Miss., Nov. 9, 1885. 


11. NEGLIGENCE. [Evidence.|—Evidence of Similar 
Acts of Carelessness.— On an issue as to de- 
fendant’s negligence ata particular time in pro- 
ducing the act complained of, it is not competent 
to show like acts of carelessness on his part at 
other times. Inan action for injuries alleged to 
have been caused by defendant running into plaint- 
iff’s team on the highway, plaintiff offered to show 
that “loads like in character to this one were hab- 
itually and continually hauled down this hill by the 
defendant with this horse, and driven at such 
speed that the horse could not control the load.” 
Held, that the evidence offered was not compe- 
petent; that evidence of the negligence of the de- 
fendant at other times in overloading the horse or 
in driving at an unreasonable rate of speed was not 
admissible. [Citing Gahagan v. Boston, etc. R. 
Co., 1 Allen, 187; Maguire v. Middlesex R. Co., 115 
Mass. 239.] Whitney v. Gross, S. C. Mass., Oct. 
24, 1885; 2 Eastern Repr. 737. ; 


12. NEGLIGENCE. [Highway — Ornamental Shade 
Trees.|\—Abutting Property-Owner in a City not 
Bound to Repair Ornamental Shade Trees.—Ina 
city where for a long time the municipality has, by 
its charter, had authority to plant, rear, trim and 
preserve ornamental shade trees in the streets, 
proof that a defendant owns and occupies the lot 
in front of which such a tree stands on the street 
is not sufticient evidence that he planted or main- 
tains the tree for his own uses, so as to charge him 
with the duty of trimming the same, and with re- 
sponsibility for injury received by the plaintiff, 
upon whom a neglected, rotten limb had fallen. 
Where a municipal corporation, under its charter, 
plants or maintains shade trees on the sidewalks 
of its streets the owners or occupants of the ad- 





joining premises are not charged with the duty of 
properly trimming the trees, in theabsence of any 
statute or municipal regulation imposing that duty 
upon them. The old English rule that, if an oc- 

cupant of land alorg a highway inclosed his land 
so that travelers could not pass over it when the 

road was out of repair, he thereby became bound: 
to keep the highway in good order, does not pre- 

vail in New Jersey. [In giving the opinion of the- 
court, Dixon, J., said: At common law the duty 

of keeping highways safe for travel pertained or- 
dinarily to the parish at large. Rex v. Sheffield, 2: 
T. R. 106. But since the traveler might, when the 
highway became unsafe, pass over the adjoining: 
private property, the tenant of that property, if he: 
chose to inclose it so as to exclude the traveler, be- 
came bound to keep the road in front of his prem- 

ises repaired. Sir Edward Dunscomb’s Case,Cro. 

Car. 366; 2 Smith Lead. Cas.; Devaston v. Payne,. 
note 205. If this doctrine has been adopted in our 
jurisprudence and is applicable in cities, it would 

seem to go far toward establishing the defendant’s 
liability. Forthe case shows that the adjoining 
premises were used by him as a hotel, a use incon- 

sistent with a right of free passage round a dan- 

gerons portion of the street. But I think the doc- 

trine in question forms no part of our legal sys- 

tem. From very early times our State policy has. 
encouraged the building of fences and the people 
have been accustomed to inclose their lands along 
public roads. Yet the burden of maintaining high- 

ways has always been borne by the public with, 
means raised underthe taxing power, and no in- 
stance I think can be found in which eithera pri- 

vate or public prosecution has been sustained 
against an occupant of the adjoining inclosure for 
a mere omission to repairthe road. It isnowa 
well-settled principle that the expense of keeping 
and improving highways cannot be charged upon 

the owners of abutting lands, whether inclosed or 
not, merely because of their frontage, and this 
negatives the idea that the old English rule is in 
force among us. A distinction, however, has been 
drawn between the road in general and the side- 
walk. Probably in consideration of the peculiar 
privilege usually accorded to the owner of land to 
use the adjacent sidewalk for stoops, areas, shutes 
and other domestic and trade conveniences, he has 
been held chargeable with the whole expense of 

maintaining this portion of the road. Paxson v. 

Sweet, 1 Gr. 196; Agens v. Newark, 37 N. J. L. 415; 

Kirkpatrick v. Commissioners, 42 Id. 510; Robins 
v. Commissioners, 44 Id. 116. Still even this liabi!- 
ity has not been extended beyond the limits fixed 
by express legislation. No case has intimated that, 

if the owner or occupant of the abutting premises. 
had not in any way interfered with the side of the: 
road and had had no duty enjoined upon him in 

regard to it by statute or lawful municipal regula- 

tion, he was_under an obligation to render it fit or 

safe for passage. Since the private duty is en- 

forced mainly for public benefit and seems to form 

an exception to the rule that public advantage 

should be secured at public cost, it ought not to be 

enlarged beyond the bounds already indicated. 

Weller v. McCormick, 8. C. N.J.. Nov. 5, 1885; 2 

Eastern Repr. 775. 


18. PUBLIC LANDs. [Secretary of Interior]. Find- 


ings of Secretary of Interior Conclusive as to 
Character and Purpose of a Settlement.—The 
findings of the secretary of the interior as to the 
character and purpose of a settlement by a settler 
upon the public land is, in the absence of fraud 
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and imposition, conclusive. [The court cite: 
Johnson vy. Towsley, 13 Wall. 72; Shepley v. Cow- 
an, 91 U. S. 330, 340; Moore v. Robbins, 96 U. S. 
530, 585; Quinby v. Conlan, 104 U. S. 420, 426; 
Smelting Co. v. Kemp. Id. 636, 640; Steel v. Smelt- 
ing Co., 106 U.S. 447, 450: s. c.,1 Sup. Ct. Rep. 
889.] Leev. Johnson, Sup. Ct. U. 8., Dee. 21, 
1885; 6 Sup. Ct. Repr. 249. 


14. SHERIFF’S RETURN. [Amendment.] When 
Sheriff’s Return to Execution may be Amended.— 
By the rule that the return of a sheriff upon anex- 
ecution cannot be assailed collaterally, is meant 
that so far as that particular case is concerned, 
nothing can be alleged against the validity of the 
judgment by the parties to the suit, which is con- 
tradictory to the return; nor can any rights ac- 
«quired under such judgment be disturbed by dis- 
turbing the return of the officer. Freem. on Ex. 
§ 364; 41 Mo. 400; 51 Mo. 215; 59 Mo. 80; 64 Mo. 17. 
There is no public policy to be subserved by giving 
to such official acts greater force and effect than 
this; and where there is a patent mistake in the 
return, and it does not protect the party invoking 
its conclusiveness, in any right, and great injus- 
tice will be done if it is not corrected, it may be 
amended to conform to the facts. [Fuller v. 
Holoen, 4 Mass. 167]. Deckerv. Armstrong, 8. C. 
Mo., Dec. 14, 1885, MS. 


15. TAXATION. [Statutes— Interpretation— Words 
and Phrases.] Lumber Yard Taxed as a ‘‘ Store.” 
—Under a statute (Rev. Code Miss. 585) taxing 
certain privileges, i. e., “On each Store” according 
to the value of stock of goods carried, appellant, 
who was keeping a lumber yard, was tried and 
convicted of keeping store without license and ap- 
pealed. It was held that the word “store” is em- 
ployed to designate a place where goods are sold. 
Although goods are usually kept for sale in a 
‘house, it is not true that there being keptin a 
house is necessary to constitute a store; therefore 
the fact that appellant did not keep his goods in a 
house is not decisive of his liability to a privilege 
tax. The purpose of the statute is to impose a 
tax on every place where goods are deposited and 
sold by a dealer engaged in buying and selling 
goods. Foulkes v. State, 8. C. Miss., Nov. 2. 1885, 
MS. 








QUERIES AND ANSWERS.* 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
o he editor. They are also admonished to make their answers 
as brief as may be.—Ed.}) 
QUERIES ANSWERED. 


Query No. 40. [21 Cent. L. J. 539]. CurcK DRAWN 
TO B. oR ORDER —A. is a depositor in a bank; he has 
funds there to meet a check drawn to B. or order. B. 
presents the check in person at the bank, and they re- 
fuse to pay the same unless B. indorses it. Can B. be 
made to indorse? We claim not, but the cashier of 
our bank claims he will not pay it unless check is in- 
dorsed. B. 

Unionville, Mo. 

Answer.—In this State it is settled that the payee 
cannot maintain an actiGn against the Bank, whether 
-check is indorsed or not. Dickenson v. Coates, 79 Mo. 
250; Morse Banks, 350 et seg. If the check called 
for the entire deposit, the endorsement would not b 





necessary to complete the assignment of the fund, or 
give a right of action against the bank. “Morse Banks 
306. The payee is not bound to give a receipt, and the 
bank is presumed to know the signature of the drawer, 
and whether it has funds. JOHNSON. 





Query No.8. [22 Cent. L. J. 45.] Is a SEAL A 
SUFFICIENT EXPRESSION OF “CONSIDERATION” TO 
SATISFY THE STATUTE OF FRAUDS?—The Wisconsin 
Statutes of Frauds provides that the “memorandum” 
shall express the consideration in order to hold a third 
person for the debt, default or miscarrige of another. 
Is a seal attached toa bond a sufficient expression of 
consideration to satisfy the statute in order that a 
surety thereon may be held? J. H. B. 


Answer.—The rule has its origin in Wain v. Walters, 
5 East, 10, but even in those States which have adopted 
it either by express statute or decision, it is held that 
whenever the instrument imports a consideration, it 
will be a sufficient expression thereof. Leonard vy. 
Vredenburgh, 8 Johns. 40; Simons v. Steel, 36 N. H. 73. 
An instrument under seal sufficiently expresses con- 
sideration. Thompson y. Blanchard, 3 N. Y. 335. 

A. L. 





Query No. 7. [22 Cent. L. J. 45.)—-RIiGHT OF WIFE 
IN RESPECT OF JUDGMENT LIEN ON HUSBAND’S 
LaNbDs.—When a woman marries a man against whom 
a judgment exists in full force, and real estate subse- 
quently descends to him, and the lien attaches, does 
the wife take her interest in the real estate subject to, 
or independent of, the lien of the judgment? The stat- 
ute provides that on judicial sale, the wife’s interest 
shall vest‘in her. Does the interest vest, free of the 
lien of the judgment? “INDIANA.” 


Answer.—The moment at which the husband ac- 
quired title, both the inchoate right of dower, and the 
lien of the judgment attached. Neither can be shown 
to have attached first in point of time. The case, 
therefore, depends upon the burden of proof. The 
right of dower is conferred by the law; it arises from 
the status of marriage; it does not depend upon con- 
tract; Schouler Dom. Rel., 183; 1 Washb. Real Prop., 
147, 204; it has been so highly favored by the law as to 
be placed in the scale with liberty and life. The widow 
makes out her case when she shows marriage and 
death of husband, and that he was seized of an estate 
of inheritance during coverture; the burden is on the 
judgment creditor to show a superior title; this he 
cannot do unless he can show that his lien attached be- 
fore the inchoate right of dower. Ingram vy. Morris, 
4 Harring, 111. A. B.C. 





Query No.[6. [22 Cent. L. J. 45] NEGLIGENCE 
[PROXIMATE AND REMOTE CAUSE.] CONCURRENCE 
OF TWO FORCES, ONE NEGLIGENT AND ONE INNO- 
CENT.—By means of the want of due care on the part 
of the servants of a railway company engaged in oper- 
ating—backing its train.—A., without his fault, was in 
a situation of extreme peril to his life and limb, i. e., 
on the railway track in front of and close to the rapid- 
ly approaching end car of said train. At this moment 
a bystander, a servant of the railway company, but not 
engaged in controlling or operating the train, sudden- 
ly pushed A. off the track, so that the train passed 
without touching A., but the push was with such force 
that by means thereof A. fell and broke his arm and 
sustained other injuries. Query, is the railway com- 
pany liable to A. for the damages sustained by him? 
Cite authorities. B****,, 

Answer.—If A. was free from contributory negli- 
gence, (though see Bell v. Hannibal, ete. R. R., 22 
Cent. L. J. ad. xi) we think the company liable. The 
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negligence of the company was the proximate cause. 
The intervening act of the bystander was not an inde- 
pendent cause. Whoever does a wrongful act is an- 
swerable for all the consequences that may ensue in 
the ordinary and natural course of events, though such 
consequences be immediately and directly brought 
about by intervening causes, if such intervening causes 
were set in motion by the original wrongdoer. Scott 
v. Shepherd, 2 W. BI. 892; s. c., vol. 1, pt. 2, Smith’s 
L. Cas.; Sherman v. Favour, 1 Allen, 191. a ¥s 


Another Answer.—Y our correspondent does not state 
whether the servant of the company who pushed A. 
off the track, was, at the time,in performance of a 
duty to the company as its servant. The test of a 
master’s responsibility for the acts of his servant is, 
whether the act was done inthe prosecution of the 
master’s business; not whether it was done in accord- 
ance with the instructions of the master; it may be in 
violation of them, as to manner of performance. Cos- 
grove v. Ogden, 49 N. Y. 255. Wherea street car was 
stopped, so as to obstruct the passage of a traveller on 
foot, and a woman stepped on the platform to pass 
over, the driver “forcibly, wilfully and violently” seized 
her and threw her off, injuring her; he was, at the 
time, acting as the servant and agent of the car com- 
pany, in its employment, at the time driving the car: 
Held, that it might be assumed from his position that 
the driver was acting within the line of his duty in 
keeping the platform clear, and the company was liable 
for his error in judgmentas to manner of performance. 
Shea v. The Sixth Av. R. R. Co., 62 N. Y. 180. To 
make a master liable for the wrongful act of a servant 
it is not necessary to show that he expressly authorized 
the particular act; it is sufficient to show that the ser- 
vant was engaged, at the time, in doing his master’s 
business, and acting within the general scope of his 
authority; and this, akKhough he departed from the 
private instructions of the master, abused his author- 
ity, was reckless in the performance of his duty, and 
inflicted unnecessary injury. Rounds v. Delaware, 
ete. R. R. Co., 64 N. Y. 129. The last cited case was 
one where a baggage master wantonly kicked a tres- 
passer off the platform of a baggage car while in mo- 
tion. See also Wilton v. Middlesex R.Co., 107 Mass. 
108. On the contrary, if the servant was not acting in 
the line of his duty, the company is not liable. L. R. 
& F.S. R. R v. Miles, 40 Ark. 320. This case was re- 
ported,also, in one of the American Railway Reports,I 
think. Sam. W. WILLIAMS. 

Little Rock, Ark. 








RECENT PUBLICATIONS. 


BEACH ON CONTRIBUTORY NEGLIGENCE.—A Treatise 
onthe Law of “agg eee Negligence. By Chas. 
Fisk Beach, Jr., Counsellor-at-Law, New York: 
Baker, Voorhis & Co. 1885. 

The author of this work says: “It [Contributory 
Negligence] is by far the most important and material 
branch of the law of negligence: and although we 
have at hand, aside from several] English treatises, the 
three excellent American works of Messrs. Sherman 
and Redfield, Dr. Wharton, and Judge Thompson, re- 

pectively—each in its way the best of the three—I 
have thought, because the subject is an interesting one 
and impinges so much upon so many other leading 
titles in the law, that this work of mine might supple- 
ment rather than supplant what has already been bet- 
ter done upon the more general subject of negligence, 

and that it might in consequence turn out not wholly a 

superfluous undertaking.” We have no doubt that this 





expectation will be realized. The author has devoted 
to a discussion of the subject, together with his index, 
over 500 pages; has cited about 3000 cases; and seems 
to have succeeded fairly well in extracting and pre- 
senting in a readable form the doctrines of these cases. 
We have acquired the impression from reading some 
of his pages that he is a young writer. The way in 
which he assails the doctrine of some highly authorita- 
tive cases seems to indicate this. For instance, he 
says in section 7, ‘And even in those courts that have 
invented and tolerated the doctrine of ‘comparative 
negligence,’ or that follow,in some sort or another, 
the strange gods that led the fathers astray in 
Davies v. Mann, 10 Mees & W. 546, et id omnes genus, 
the force and integrity of this rule are equally admit- 
ted. It would require far greater judicial hardihood 
to challenge its soundness than it does to explain it 
away.” He is here alluding to the general rule that 
contributory negligence on the part of the person in- 
jured will bar the recovery of damages for the injury. 
Elsewhere he assails Davies v. Mann as, “a pernicious 
and mischief-making authority,’’ and as opposed to 
the “‘reasonable rule declared in Butterfield v. Forres- 
ter, 11 East 60.” He says that Davies v. Mann prac- 
tically repudiates the doctrine of contributory negli- 
gence. The doctrine of Davies v. Mann has met with 
the approval of the highest judicial tribunals in En- 
gland and America, and, so far as we know, has never 
been questioned. For a writer to assail it in such un- 
measured terms indicates, to say the least, a good deal 
of confidence in the sufficiency of his own reasoning. 
If there were time to enter into a debate on this 
question we should take sides in favor of the position 
that the general doctrine laid down in the books that 
contributory negligence bars the recovery of damages 
is neither a rule of justice nor the law of the land. 
There is scarcely a case of negligence to be found in the 
books where it is not apparent, upon an examination 
of.the facts stated, that the person receiving the injury 
was not more or less guilty of negligence contributory 
thereto. Certain classes of cases, indeed, afford ex- 
ceptions to this rule, such as injuries to passengers 
through railway collisions or the breaking down of 
the carriers means of transportation while sitting in 
their proper places in the carriage, and some other 
cases which might be named. But in that large and 
difficult class of cases where travellers are injured at 
railway crossings, where trespassers are injured upon 
railway tracks, where foot passengers are injured by 
street cars, and where servants are injured by the ma- 
chinery or appliances of their master, contributory 
negligence or carelessness on the part of the person in- 
jured almost invariably supervenes to some extent. 
The doctrine of comparative negligence, which the 
author of this work assails, is the only doctrine which 
reaches the justice of these cases. The idea that the 
“law has no scales in which to determine, in such 
eases, whose wrong-doing weighed most in the com- 
pound that occasioned the mischief,” Railroad Co. v. 
Norton, 24Pu. St. 469, is a preposterous idea and 
and contrary to the best legal analogies. In the case 
of collisions at sea, the courts of admiralty constantly 
measure the relative fault of the parties, and divides 
the damages where both are at fault. In the common 
law action for damages for an assault and battery, the 
aggravating conduct of the defendant, which led to 
the assault, is admissible evidence in mitigation of 
damages; and what is this but a recognition of the 
principle that the fault of one party shall reduce the 
damages recovered by the other? Moreover, the com- 
mon Jaw has theoretically much better scales with 
which to measure the relative fault of the two parties 
than a court of admiralty has. It has the average 
judgment of twelve practical men in the jury box. It 
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is believed that substantial justice would be secured 
in a greater number of cases than now, by allowing the 
question of negligence and contributory negligence to 
be freely put to the jury, by instructing them to weigh 
the relative fault of the parties, and if the defendant 
was at fault concurring to produce the injury to give 
damages, but to consider the plaintiff’s fault in miti- 
gation thereof. 

Coming back to the doctrine of Davies v. Mann, we 
have no hesitation in saying that it is a doctrine which 
never will be expunged from the books of the law 
while the sense of justice remains in the human 
breast. That doctrine is simply this: That although 
the plaintiff may have been at some fault in exposing 
himself or his property to the injury which happened 
to it, yet if the defendant thereafter, by the exercise 
of ordinary care, might have avoided the catastrophe, 
the defendant shall pay damages. This doctrine has 
been approved by the House of Lords in Radley v. 
London etc. R. Co., 1 App. Cas. 754, and, it is believed, 
has been likewise approved by every American court 
which has been called upon to consider it. It is true 
that it abolishes the rule that where the plaintiff is at 
some fault contributing to the injury, he cannot recov- 
er, but it does not necessarily abolish the rule that 
where the negligence of both parties concurrently con- 
tributes to the injury the plaintiff cannot recover; be- 
cause, in such a case, the negligence of the two parties 
is not deemed to be concurrent. The one is present, 
the other is antecedent. The one is proximate, the 
other is remote. It introduces a qualification to the 
general rule to the effect that the negligence of the 
plaintiff contributing to the injury, will not bar his re- 
covery where such negligence was the remote cause of 
the injury, and where the defendant’s negligence was 
the proximate cause of it. It is a rule of the most ob- 
vious justice. If I see a man’s property negligently 
exposed upon the highway, am I therefore at liberty 
to run over and destroy it, when I can avoid such a 
consequence by the exercise of ordinary care? The ob- 
ligation to exercise ordinary care in such case, even 
to prevent injuring a trespasser or the property of a 
trespasser, is but an application of the Golden Rule. 

Nor is there any necessary conflict bétween the doc- 
trine of Davies v. Mann, and that of Butterfield v. 
Forrester. In the former case the plaintiff negligent- 
ly left his ass hoppled in the highway, and the plaint- 
iff’s servant, driving recklessly, ran over and killed it; 
and it was held that the defendant must pay to the 
plaintiff damages. Inthe latter case, the defendant 
left some hurdles in the highway, partly obstructing 
it, and the plaintiff, driving recklessly by night-fall, 
ran over them and was injured; and it was held that 
he could not recover damages of the defendant. The 
facts of these two cases raise a distinction which the 
courts have so far failed to take, and that is the dis- 
tinction between the party whose negligence is passive 
and the party whose negligence is active. In both 
cases, the party whose negligence is active is the suf- 
ferer. This distinction applies in many cases of rail- 
way injuries. A trespasser exposes himself negligent- 
ly upon the railway track. Can the servants of the 
railway company in charge of a train therefore run 
him down and kill him with impunity? Can it be said 
that the company ought not to pay damages if they run 
over him without seeing him? Some courts have said 
so; but such courts are unduly subservient to railway 
interests. Itis an inhuman doctrine, unworthy of a 
civilized people. A man in charge of. a locomotive en- 
gine, knows that whenever his wheels revolve there is 
danger to any person who may chance to be, lawfully 
or unlawfully, on the track ahead of him. He is using 
an instrument of great danger, and the most obvious 
considerations of justice and humanity require on his 








part a constant vigilance while in the use of such a 
dangerous instrument. If he fails in this and a tres- 
passer is killed or injured, the company: ought to pay 
damages proportionate to the harm done when miti- 
gated by the fault of the sufferer. 

Without farther digression, we commend this work 
to the attention of the profession. 








JETSAM AND FLOTSAM. 





THE RIGHT TO Hiss.—A person who hissed a singer 
in a theatre at Lyons, France, was arrested recently, 
but on appeal he was discharged, the court holding 
that he had as much right to express his disapproba- 
tion of a performance as others had to express their 
approval. So, too, it has been held by the courts in 
England. In Clifford v. Brandon, 2 Camp. 358, Lord 
Manstield observed :—‘“‘The audience have certainly a 
right to express, by applause or hisses, the sensations 
which naturally present themselves at the moment, 
and nobody has ever hindered or would ever question 
the exercise of that right.”” It is otherwise where a 
conspiracy exists to hiss an actor. In Gregory v. 
Brunswick, 1 C. & K. 24, Tindal, C. J., observed:— 
“There is no doubt that the public who goto a thea- 
tre have the right to express their free and unbiased 
opinion of the merits of the performers who appear 
upon the stage. At the same time parties have no 
right to go to a theater by a preconcerted plan to make 
such a noise that an actor, without any judgment be- 
ing formed on his performance, should be driven from 
the stage by such a scheme propably concocted for an 
unworthy purpose.”—Montreal Legal News. 


RESISTANCE TO VACCINATION Laws.—The cases 
under the English Vaccinnation Acts do not appear in 
the law reports, but it is well known from police sta- 
tistics, that numerous prosecutions have had to be re- 
sorted to before compliance with the law was secured. 
The victory of science over ignorance and prejudice 
has been gained inch by inch; in fact, itis not yet 
complete. The opposition to vaccination is of two 
sorts: first, there is the dread of the unknown, enter- 
tained by the ignorant, like a child’s terror at being 
left in the dark; secondly, there is the more obstinate 
opponent of the order of mind now aptly expressed by 
the term “‘crank;”’ such an individual, for example, as 
will go round chuekling over one supposed case of 
trouble arising from vaccination, while at the same 
time he shuts his eyes to the certain fact that thou- 
sands have been swept away by failing to be vaccinat- 
ed. It is not long since a case occurred in England, 
Reg. v. Morby, 5 Leg. News, p. 241, in which a parent 
of this class was prosecuted for manslaughter, because 
he had refused to call a doctor to his son, who was ill 
of smallpox, and died without any medical attend- 
ance. Even in times when no epidemic is prevalent, it 
is often a disagreeable task to enforce the law, because 
it involves sending the head of a family, who is other- 
wise a good citizen, to prison, and leaving his children 
without the means of support. The remedy now 
adopted in Montreal, of requiring all employees and 
their families to be vaccinated, is one which must pre- 
vailin every city where the manufacturing interest 
predominates. Employers hold the key to the posi- 
tion, for there is no teacher so convincing as the pock- 
et, and if all the employed and their employers are 
vaccinated, there will not be much trouble in dealing 
with the unemployed.—Montreal Legal News. 
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A “HOSPITAL” FOR POOR BARRISTERS TO LEARN 
PRACTICE IN.—A writer in the Law Magazine (Lon- 
don) makes the following suggestions: ‘Another use- 
ful empioyment for junior local barristers might pos- 
sibly be the establishment of a central general consul- 
tation office, which the junior bar might ‘walk,’ after 
the manner of medical students in county hospitals. 
This would be for the benefit of poorer clients, who 
might obtain advice gratuitously or fur a small en- 
trance fee, on any legal difficulty in which they might 
be placed, the advice being taken from any perambu- 
lating junior barrister who, however, if the case were 
carried further would be bound to charge the usual 
fees and, presumably, to obtain instructions only in the 
regular way. There must always be a large class of 
people to whom resort to courts of law is practically 
impossible, no matter how low the fees. So long as 
this is so, itis useless to boast that English justice is 
available to all, nor does it appear that we can ever see 
a different state of things, unless in an overtaxed So- 
cialistic State of the future. A consultation office, 
such as here suggested, would be a useful experience 
for barristers at the beginning of their career; sound 
advice might get them known even in such a humble 
sphere, and rules would soon be enforced limiting such 
legal ‘walking’ to barristers of two or three years’ 
standing, while professional respect would prevent a 
practising barrister from haunting the premises. Such 
a system would serve to carry out the sound principle 
that the State, and its local representative the ‘Com- 
munity,’ should provide means of justice, as well as of 
health and education, to all its members according to 
their several means. The other high-sounding theory, 
that the same means of justice should be open to all— 
i. e., that appeals to the House of Lords should be 


available to all, is manifestly impossible until the House 


of Lords is, so to speak, ‘nationalized.’ ” 


HEARINGS IN CAMERA.—The practice as to hearing 
in camera, which the decision of the Court of Appeal 
on which we recently commented is likely to render 
somewhat more prevalent, has, we believe, never been 
fully stated. The application for such a hearing must 
always be made in open court, and of course, in cases 
relating to wards of court, which are often of a pecu- 
liarly delicate nature, precautions are taken to prevent 
the names of the parties concerned from being re- 
vealed. The case is referred to by counsel as ‘ta case 
of ward of court,’ without mentioning the name, or 
even the title of the action in which the application is 
made. Counsel must be enabled to state on his own re- 
sponsibility that the case is one which it is expedient 
should be heard in private. In granting the applica- 
tion the judge appoints a day or time (usually at the 
midday interval, or after the sitting of the court) for 
hearing the case. The hearing usually takes place in 
the judges private room; the only persons present, be- 
sides the judge, being the counsel and solicitors and 
the registrar. Sometimes, however, the judge clears 
his court. The proceedings, in the case of applications 
with reference to wards of court, generally take the 
form of a private conversation between judge and 
counsel; the latter stating his case, and the former, af- 
ter asking for any necessary explanations, reading qver 
the evidence before pronouncing his decision. In these 
cases the order drawn up frequently includes a direc- 
tion that the ward of court and the offending party 
shall attend the judge in his private room ona specified 
day. Then the proceedings generally take the form of 
a “wigging’’ of the offending party by the learned 
judge, which, in the case of a timid or nervous delin- 
quent, is no doubt a very terrible process; but if the 
history of the court in this connection could be fully 
told, we fancy there would be revealed some instances 





in which judicial thunder has been expended in vain 
on certain refractory and strong-minded female wards. 
Offending male persons have more to fear, since Hol- 
loway Jail is in convenient proximity, and a journey 
direct from the luxury of a judges private room to the 
bare walls of a cell has not been unknown.— Solicitors 

Journal. 


REVISION OF STATUTES.—It is reported that Mr. 
Speaker Heusted appreciates the importance of some 
better method of guarding against slipshod legislation, 
and has in view the accomplishment of this much de- 
sired improvement through the Standing Committee 
on Revision of Statutes. 

Governor Hill’s suggestion was that a separate offi- 
cer be charged with the duty of examining bills on 
their passage, in order that any incongruity in the bill 
itself or between it and the law of which it is to form a 
part should be disclosed and remedied before its fina} 
adoption as a statute. 

There are doubtless important objections to either 
method, as well as obvious reasons in favor of each. 
It is an apparent anomaly that legislation should be 
subjected to the surveillance of an executive officer; 
and, on the other hand, the right and power of amend- 
ment is such as to create some practical difficulties in 
the way of securing all that is to be desired through 
the agency of a legislative committee. 

In fact, the necessity of such inspection results from 
the fact that legislative committees now almost habit- 
ually neglect their duties in this respect. Every ses- 
sion of the legislature sees committees whose very 
business it is to put them or require them to be put 
into respectable shape, bring to their final passage bills. 
in a form entirely unfit for it. 

The Governor’s examination of bills for approval 
is made very laborious and perplexing by the anoma- 
lies and imperfections which a very considerable part 
of our annual legislation involves. If he were to re- 
ject all legislative work that is done in such an un- 
workmanlike manner as really to be unfit for the stat- 
ute book of a great and leading State, he would not 
only bring down upon himself the objurgations of all 
the men whose neglect or incompetency creates the 
difficulty, but would cause serious embarrassment to 
the public interests in view of which such legislation 
has been attempted. It might not perhaps be in the 
end a public detriment if all bills unfitly drawn should 
be vetoed and their object thus delayed another year, 
but this of course cannot be expected. One thing is 
certain, that any steps, legislative or executive, to im- 
prove what it is no exaggeration to characterize as the 
miserable condition of our statutes will be hailed with 
interest by the profession, and any real improvement 
will be a benefit to the public as well as to the bar.— 
Daily Register. 


THE JUDGE HAD BEEN THERE.—A laughable pas- 
sage-at-arms occurred between Judge Armour and 
Mr. Garrow recently at an assize in Western Ontario. 
On the question of the brevity of some legal docu- 
ments, Mr. Garrow said that the modern practice was 
to cut them as short as possible. “I don’t know about 
that,” said His Lordship. “I think it is the practice 
for lawyers to make them long so as to get as many 
folios as possible.” The law clerks present winked at 
each other, and grinned and chuckled. Mr. Garrow 
(with dignity) —*My Lord, I don’t think that it is fair 
to say that of the profession.” Justice Armour— 
“Well, I am speaking from my own experience.— 
Goderich Signal. 











